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BARELLI & MARTIN v. O’CONNER. 


1. THe rescission of acontract, under seal, cannot be given in evidence under the plea of ac- 
cord and satisfacticn; nor can the acceptance of rent from another as tenant, avoid a lease, 
unless the fact be pleaded specially. 


Wrir of error to the County Court of Mobile county. 


Covenant by O’Conner against Barelli and Martin, upon a 
lease; by the covenants of which, they bound themselves to pay 
rent on a day certain. They pleaded—1l. That they never 
were possessed of the demised premises. 2. Accord with satis- 
faction, in this, that the defendants, before the commencement of 
the action, paid to the plaintiff 175 dollars, in full satisfaction and 
discharge of the said sum of dollars, in the breach of cove- 
nant mentioned, which the plaintiff accepted in full satisfaction 
and discharge of the said sum of dollars, in said breach of 
covenant mentioned. 

The plaintiff had judgment upon a verdict; but at the trial, the 
proof, on his part, was the lease, by which the defendants agreed 
to pay him 350 dollars for the rent of certain premises for 10 
months, at the rate of 33 1-3 dollars fer each month, payable 
monthly. Martin was principal, and Barelli only security, in the 
lease. 

The defendant then offered a witness in support of his plea. 
This witness stated that he occupied the house, &c., mentioned 
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in the lease, during the months of April and ew 1841, a por- 
tion of the time covered by the lease); that he obtained possession 
from Martin, but paid the plaintiff on the 11th May 25 dollars, 
in full of one month’s rent to the Ist May, for which the plaintiff 
gave him a receipt, which was produced, and which stated that 
the house was held by the witness of the plaintiff. The defend- 
ant then offered to prove by the same witness, that Martin was 
no longer the plaintiff’s tenant, by reason that the contract be- 
tween the parties had been rescinded. The plaintiff objected to 
this question, on the ground that the evidence of the rescission of 
a contract under seal, before a’ breach thereof, must be in writing 
under seal, and not by parol; and that such evidence would be 
irrelevant to the issue. 

The court sustained the objection, and ruled, that the witness 
should not make a statement of any remarks made to him by the 
plaintiff in relation to the rescission of the contract expressed in 
the lease. ; 

The defendants then requested the court to charge the jury, 
that if, from the receipt given to the witness for rent, they sheuld 
be satisfied that the pla:ntiff had acknowledged him as his tenant, 
they would be authorized to infer that the plaintiff had taken 
charge and possession of the premises from Martin, and must find 
for the defendant. This was refused, and the jury instructed, 
that they could look to the receipt for no other purpose than as 
evidence of the payment of money. 

The exclusion of the parol evidence and the char ge of the 
court are now assigned as error. 


Stewart, for the plaintiff in error, cited 9 Pick. 298; 14 John. 
330; 3 Cowan and Hill’s Notes, 1479. 


No counsel appeared for the defendant in error. 


GOLDTHWAITE, J.—The objection to the evidence offered 
by the defendant, was of a twofold nature: Ist, It was alleged to 
be incompetent; 2d, It was said to be irrelevant to the issue. The 
rule of the ancient common law, in Blake's case, [6 Coke 43,] 
is said to have been, that a contract under seal could not be dis- 
charged by one by parol; but at the present day, the proposition 
is by no means true as a general rule. It has frequently been 
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held, ‘that a contract under seal will be considered as abandoned 
and. discharged by a subsequent executed parol contract. [Mon- 
roe v. Perkins, 9 Pick. 298; Le Fevre v. Le Fevre, 4S. & R. 
241; Crisgum v. Nicholson, 1 H. & M. 435, and other cases 
cited; 3 Cowan & Hill's notes, 1479.] In our own court, the 
same doctrine has been, at least impliedly, recognized by the 
case 0 McVoy v. Wheeler, [6 Port. 201,] where we considered 
a declaration in covenant as_bad which alleged a subsequent ex- 
ecuted parol contract for its modification; and, also, that the plain- 
tiff might have his remedy on the new contract. To the same 
effect is Langworthy v. Smith, [2-Wend 587.] 

Perhaps it will appear, whenever it shall be necessary to con- 
sider this question as the turning point of a decision, that the true 
matter of distinction is not-whether one contract or the other is 
under seal, but whether the last one is sustained by a valid con- 
sideration. In the present case, therefore, if the defendant's 
pleas had presented. the proper issues, we should not hesitate to 
hold that the covenants, binding them in the lease, might be dis- 
charged by a subsequent valid parol agreement, although it was 
made before any actual breach of the covenants. 

But the plea in this case is, accord and satisfaction of the 
breaches of covenant declared for, and we cannot well see how 
evidence of a.discharge of the covenants, or the substitution of a 
new contract between these parties can be given in evidence un- 
der the plea. ‘To permit sucha practice, would be a departure 
from well settled rules of pleading and evidence. The same re- 
marks may properly be applied to the refusal of the court to 
give the charge requested. 

It is very possible that the security of the lessor, for his pay- 
ment of the rent, or for any other breach of the lessee’s cove- 
nants, would be a virtual abandonment of his action of covenant 
for rent; but the refusal of the charge is am,ly sustained by the 
fact, that there was no issue between the parties under which 
such evidence was proper or admissible. 

Judgment affirmed. 
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HAWKINS v. GILL. 


1. A landlord, upon making the affidavit prescribed by the 2d section of the act of 1843, is en- 
titled to the process of attachment, and it is not necessary that it should be stated that the at- 
tachment is not sued out for the purpose of vexing or harrassing the defendant. 

2. The design of the act was to make the landlord's /ien on the crop more effectual; the attach- 
ment therefore is properly issued against the crop grown on the land. 


Error to the Circuit Court of Jefferson. 


The plaintiff in error send out an attachment before a justice of 
the peace, as a landlord, against the defendant as his tenant, upon 
an affidavit, “that Joseph M. Gill is justly indebted to the said 
Williamson Hawkins, in the sum of one hundred dollars due from 
him for the rent of land for the year 1843, and that the said Gill 
has removed off the premises, to him rented by the said Hawkins, 
a part of the crop grown upon said land, and is about to remove 
the residue without having paid the rent for said land.” Bond 
being executed in the penal sum of two hundred- dollars, ar at- 
tachment was issued by the justice, commanding the sheriff to 
attach «so much of the crop of the said Joseph M. Gill, if to be 
found, &c. repleviable on security, as shall be of value sufficient 
to satisfy the said debt and costs,” &c. 

At the return of the attachment, the court on motion, quashed 
the attachment from which this writ is prosecuted. 


Moon, for the plaintiff in error. 


Peck, contra,—insisted that the attachment given in this case, 
must conform to the general attachment law, and that the affida- 
vit was insufficient, because it did not state that the attachment 
was not sued out for the purpose of vexing or harrassing the de- 
fendant. 


ORMOND, J.—The act of 1843, [Clay’s Dig, 506,] declares 
that the crop grown on any rented land, shall not be removed off 
the premises until the tenant shall pay the rent in arrear, and that 
if the tenant is removing, or about to remove the crop, or any part 
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thereof, without having first paid the rent, the landlord shall have 
“the process of attachment as now provided by law,” upon mak- 
ing affidavit, “that the amount sued for is due, or will be due for 
rent, and the tenant or lessee has removed, or is about to remove 
the crop off the premises, without having first paid the rent.” 

We think the whole design of this law, was to give the land- 
lord an efficient means of enforcing his Jien upon the crop grown 
upon the land for the rent. The act of 1821, abolishing distress 
for rent, gives a lien upon the growing crop, but provides no 
means for its enforcement, and to supply this defect, appears to 
have been the design of the act of 1843; the process was, there- 
fore, properly issued against the crop grown upon the land, and 
should not have been issued against the estate of the defendant 
generally. The expression in the statute, that the landlord 
“shall have the process of attachment as now provided by law,” 
did not mean that the landlord should have power to issue an at- 
tachment against his tenant, under. the existing attachment law, 
but that for the causes, and upon making the affidavit specified in 
the statute, he should be entitled to the process of attachmént, as 
allowed by law in other cases. The affidavit made in this case, 
isin precise conformity with the statute, and if any objection ex- 
isted to the’ bond, it was according to our repeated decisions, no 
ground for quashing the attachment, as it could have been 
amended in the court below. 

We have seen that the object of the law was to make the 
lien given to the landlord on the crop, more effectual; the in- 
struction, therefore, to the officer, to levy the attachment on the 
crop grown upon the land, was strictly correct. 

Let the judgment be reversed, and the cause remanded. 
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BANK OF THE STATE OF ALABAMA v. CROFT. 


1 Where one acquires the possession of slaves under a contract with the owner to pay an equi- 
valent for their services, and restore them to him at the end of the year, a renewal of this 
contract from year to year, thus continuing the possession.of the hirer, without interruption 
for more than three cousecutive years, is not a loan, &c. within the second section of the 


statute of frauds, so as to subject the slaves to his debts. 
Wrir of error to the Circuit Court of Marengo. 


This was a proceeding under the statute, for the trial of the 
right of property. An issue was made up under the direction of 
the court, and submitted to the jury for trial. From a bill of ex- 
ceptions, sealed at the instance of the plaintiff, it appears that the 
plaintiff caused a writ of fiert facias, to be placed in the hands of 
the sheriff of Marengo, against the goods and chattels, &c., of 
President W. Pearson and Bird M. Pearson, which, on the 22d 
of November, 1843, was levied on two slaves, viz: Mary and El- 
sey, as the property of Bird M., and while they were on his plan- 
tation. These slaves were claimed by the defendant in error, 
and a bond executed by him as required by law. 

It was proved that the claimant, in 1837, in the State of South 
Carolina, hired the slaves in question privately to Bird M., for 
the year 1838; and that they were brought from that State to the 
plantation of the latter, in Marengo county; and remained in his 
possession from about the first of January, 1838, to the time 
they were levied on. The possession of Bird M. was under a 
contract of hiring, made privately, at his house in Marengo, with 
the claimant, from year to year. Upon this evidence, the court 
charged the jury, that if they believed, from the testimony, that 
the hiring from year to year, by Croft to Pearson, was bona fide, 
and upon good consideration, although there was no actual 
change of possession for three years or more from Pearson to 
Croft, that the case did not come within the statute of frauds, and 
that they should find for the claimant. The jury returned a 
verdict for the claimant, and a judgment was rendered accord- 


ingly. 
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Bank of the State of Alabama v. Croft. 


W. M. Sara, (of Marengo,) for the plaintiff in error, cited 
Myers v. Peek’s adm’rs, 2 Ala Rep. 645; Oden v. Stubblefield, 
id. 684. Seealso 4 id. 40. 


F.S. Lyon, for the defendant, insisted, that the statute of frauds 
did not apply’ to a transaction bona fide, and founded upon a valu- 
able consideration; and that the cases cited, did not warrant a 
different conclusion. 


COLLIER, C. J.—In the cases cited by the plaintiff’s counsel, 
we took anextended view of that part of the second section of the 
statute of frauds, which declares the effect of a three years’ con- 
tinuous possession of goods and chattels under a loan, or where 
there is a reservation or limitation, &c.; and such loan, reserva- 
tion, limitation, &c.,.is not declared. by will, &c. It is needless 
to reiterate ¢ither the reasoning or the conclusions of the court 
in those cases. They were essentially different in their facts, 
and.controlled:by a provision of the statute from which the pre- 
sent case is expressly exempted.. In all of them, the possession 
of the property in question had been parted with under circum- 
stances, that showed that there had been a gift, or the absence of 
a contract founded on a valuable consideration. 

In Oden v. Stubblefield, [4 Ala. Rep. 40,] it appears that the 
slave. was in possession of the donee, at the time the déed of gift, 
reserving a life estate to the donor, was executed. This deed 
was never recorded. The donor brought an action of detinue 
against a purchaser from the donce to recover the possession of 
the slave. Previous to the execution of the deed, the donee hired 
the slave to a third person at ten dollars a month, and'upon the 
donor’s complaining that this was not enough, the donee agreed 
to pay him two dollars more. Assuming the possession of the 
donee to have commenced, either under a Joan, or a gift with a 
reservation, we said, “As it respects creditors and purchasers, the 
actual payment of hire by the donee could not have interrupted 
the continuity of Ins possession, and in their favor, if it continued 
for three years without demand made and pursued by due course 
of law, it would divest the reservation which the plaintiff had 
made in his own favor.” This case is unlike the one at bar; for 
there, the possession was parted with without any thing, either paid 
or agreed to be paid—the promise, if it can be so considered, to 
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pay the donor hire, was a subsequent undertaking, after the stat- 
ute had began to operate. ° The statute itself prescribes the terms 
on which a reservation, &c., shall be preserved as against the 
creditors, or purchasers from the donee, and a post factum ar- 
rangement by which hire, or something as an equivalent there- 
for, is to be paid, cannot have that effect. This can only be 
done either by reclaiming the possession, or prosecuting a suit 
with a view to that object; or where the reservation, &c., is 
shown by deed, &c., causing the same to be recorded upon proof 
thereof. 

The facts of the present case bring it within the third section 
of the statute, which declares that, «This act shall not extend to 
any estate or interest in any lands, goods or chattels, or any rents- 
common, or profit out of the same, which shall be upon good 
consideration, bona fide lawfully conveyed, or assured, to any 
person or persons, bodies politic, or corporate.” {Clay’s Digest, 
255.] If it be true, as shown by the evidence, that the slaves 
were hired by the claimant to one of the defendants in: execu- 
tion, from year to year, whether privately or publicly, the case 
is exempted from the influence of the statute; for then, the pos- 
session was parted with for a valuable consideration, which has 
been often held to be the meaning of the terms, “good considera- 
tion,” as used in the act. This being shown, the inference will 
be, in the absence of all proof impugning the fairness of the trans- 
action, that it was “bana fide.” And the possession, having been 
acquired and retained by the hirer under a contract made annu- 
ally to pay to the claimant an equivalent therefor, with a stipula- 
tion that, at the termination of the hiring, he would restore the 
slaves to the claimant, the creditors of the former could not di- 
vest the title of the latter, by a sale under an execution against 
the hirer. From this view, it results that the circuit court laid 
down the law correctly; and its judgment is, consequently, af- 
firmed. 
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CULLUM v. SMITH & CONKLIN, 


1. The circuit court has exclusive jurisdiction of all claims to property levied on, whether the 
execution issues from that or another court. 

9. Although a court may, under peculiar circumstances, suppress a deposition regularly taken, 
yet the refusal to do so is the exercise of a discretion which can not be reviewed on error. 


Warr of error to the Circuit Court of Mobile county. 


Claim by George W. Cullum, to certain slaves levied on by 
an execution from the county court of Mobile county, at the suit 
of Smith & Conklin against Charles Cullum. 

Upon the return of the claim into the circuit court, the claim- 
ant moved to dismiss it on the ground that the court had no juris- 
diction, inasmuch as the levy was made upon an execution from 
the county court. The court refused to dismiss the claim. At 
the trial, upon an issue formed between the parties, the deposition 
of one Croker, was offered by the plaintiffs, and objected to by 
the claimant, upon the ground that the notice given of the time 
and place of taking the deposition, was insufficient. The facts 
were, that the witness resided in New-Orleans; the notice was 
served on the claimant’s attorney, on Saturday, about 10 o’clock, 
that the deppsition would be taken in New-Orleans, on the follow- 
ing Monday. The mode of intercourse between these places, 
is by steamboat, which leaves Mobile each day, between 12 and 
2 o’clock, and usually reaches New-Orleans about 8 o’clock the 
ensuing day. The claimant sent an agent to New-Orleans by 
the boat of Sunday, but owing to adverse winds, the boat did not 
reach New-Orleans until after the deposition had been taken on 
Monday. The deposition was taken in accordance with the 
commission, and the order of the.clerk of the court. The court 
refused to reject the deposition. 

A verdict having been returned, and judgment thereon render- 
ed for the plaintiffs, the claimant prosecutes this writ of error, 
and assigns that the circuit court erred in refusing to dismiss the 
claim, and in not rejecting the deposition. 


Dareay, for the plaintiff in error—argued, 1. That the claim 
79 
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was a proceeding ancillary to the original suit, and should have 
been returned into and determined by the county court. By the 
act of 1812, this mode of proceeding is authorised, and the juris- 
diction confined to the superior courts. [Aikin’s Dig. 167.]—~ 
These courts were virtually abolished by the adoption of the con- 
stitution, as circuit and county courts are thereby provided. The 
act of 1807, [Aik. Dig. 246,] gives the county court concurrent 
jurisdiction with the superior courts, in all matters of a civil na- 
ture, under 1,000 dollars, except real actions, actions of eject- 
ment, &c. The act of 1822, extends and makes the jurisdiction 
of the county court, concurrent with that of the circuit court, in 
all actions of debt, assumpsit, case, covenant, and trespass vi et 
armis; and it also has concurrent jurisdiction over writs of cer- 
tiorari and supersedeas. [Aik. Dig. 246.] This proceeding is 
given in place of the action of trespass against the sheriff, and as 
the county court has jurisdiction of that, there is no reason why 
it should not also have it of a claim interposed. The concurrent 
jurisdiction has been recognised when the claim was made upon 
property levied on by an execution from a justice of the peace. 
[Gregg v. Harrison, 9 Porter, 631.] 

2. The injustice of pressing a deposition taken under the cir- 
cumstances disclosed in the bill of exceptions, is apparent. 


CampBELL, contra. 


GOLDTHWAITE, J.—1. The practice, now s generally 
pursued in this State, of interposing a claim to propervy, levied on 
by an execution, instead of an action against the sheriff, for the 
taking, or against a purchaser under him for its conversion or de- 
tention, was introduced by the act of 1812. Although the coun- 
ty court then had jurisdiction over all actions of a civil nature, 
except real actions, ejectment, and trespass quare clausum fregit, 
when the matter in controversy did not exceed 1.000 dollars, yet 
the cognizance of these peculiar suits was restricted to what was 
then known as the superior court. [Laws of Ala. 117, § 17; ib. 
310, § 10.] The entire jurisdiction of that court was transferred 
to the circuit court upon the organization of our State govern- 
ment in 1819. [Clay’s Digest, 295, § 33.] Since that period, 
the jurisdiction of the county court has been made concurrent with 
that of the circuit court, over actions of debt, assumpsit, case, 
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covenant, trespass, and assault and battery, without restriction 
as to amount. [Clay’s Digest, 297, § 7.] 

It is not contended by the plaintiff in error, that there is any 
specific grant of jurisdiction over this class of suits, but the argu- 
ment is, that it is necessary and proper that each court should 
have jurisdiction of.all proceedings consequential upon its own 
process. This argument would establish too much, as executions 
can issue from the court of chancery, and it can not be contend- 
ed. that that court could take eognizance of sucha suit. [Clay’s 
Digest, 204,§ 14.] The orphans’ court too, has the authority to 
issue executions upon its decrees, for the payment of money. That 
court, it is true, is held by. the same judge, and known by the same 
name as the county court, but it has no connexion whatever with 
the jurisdiction attaching to the county court proper. The act of 
1812, which originated the mode of claiming property, was doubt- 
less intended by its framers to give exclusive cognizance to the 
superior court, of all cases which should arise under executions 
from the several courts; and no subsequent legislation seems to 
have taken this jurisdiction away. It consequently remains with 
the circuit courts of the present time. The case of Gregg v. 
Hinson, [9 Porter, 631,] has no influence upon this. There the 
question was, whether the county court could take cognizance of 
an appeal from atrial of the right of property before a justice of 
the peace, and it was held, that jurisdiction over appeals from jus- 
tices courts, was concurrent in the circuit and county courts. 

2. The other assignment of error, applies to the refusal to ex- 
clude the deposition. This cannot avail the claimant for the rea- 
son that such a refusal is not the subject of revision on error.— 
We entertain no doubt that a court may suppress a deposition, 
even when the proceedings leading to it have been entirely regu- 
lar and formal, if, under the peculiar circumstances of the par- 
ticular case, injustice to the suitor must necessarily or will proba- 
bly result from using the testimony thus procured. But such 
an application, when the proceedings have been regular under the 
statutes, is addressed to the sound discretion of the court, and 
should never be allowed when sprung at the trial, inasmuch as 
its effect then must be, to take the opposite party by surprise.— 
Whether the improper suppression of a deposition is a matter 
which can be reviewed on error, when the suppression is had 
previous to the time of the trial, isnot a question now to be con- 
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sidered, though it is possible the proper course would be, to com- 

pel its reinstatement by mandamus. Taking the case as shewn 

upon the bill of exceptions, there was nothing to call for the exer- 

cise of the discretionary power of the court, as it was not at- 

tempted to be shown that any injustice had been, or would be, 

the consequence of the omission to attend the examination. 
Judgment affirmed. 





THE STATE v. CLOUD. 


1, The offence of keeping a house of public entertainment for travellers, either in 
town or country, without first obtaining a license therefor from the county 
court, is punishable by indictment or presentment, although spirituous liquors 
be not retailed in the house ; but no tax can be demanded on granting a license 
to keep a house of public entertainment, unless it be in a city or incorporated 
town or village. 


Nove. and difficult questions from the Circuit Court of Rus- 
sell. 


The defendant was indicted for keeping a tavern without first 
obtaining a license from the county court. 

The defendant demurred to the indictment, which was over- 
ruled by the court. Upon the trial, it appeared that the defend- 
ant kept an orderly house for the entertainment of such travellers 
as would stop with him, not in any town, village or city, but on 
his own farm, in the country, and did not retail spirituous liquors. 
Upon which the defendant moved for a charge, that it was not 
an: offence for which an indictment would lie; which the court 
refused; and the jury found him guilty. 


Tue Arrorney GeneErRAL, for the State. 
HeEypENrFELDT, contra. 


ORMOND, J.—It is contended by the counsel for the defend- 
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ant, that there is no law in force subjecting the defendant to in- 
dictment for keeping a country inn, or house of entertainment for 
travellers. The question depends upon the construction of the 
different statutes. ' 

The act of 1807, [Clay’s Digest, 554,] gave authority to the 
county court to issue a license to keep tavern, to any one who 
should be recommended for that purpose, by six or more reputa- 
ble freeholders of the county, on his paying to the clerk twenty 
dollars for the use of the county. Bond was required in the pen- 
alty of three hundred dollars, with condition to provide good, 
clean, wholesome diet and lodgings for travellers, and stabling 
and provender for horses; and the rates of charges were to be 
regulated by the county court. 

This act did not, in terms, make the offence of keeping a tav- 
ern without license indictable; but by the act of 1812, persons 
offending against the act were subjected, on presentment by the 
grand jury, toa fine not exceeding one hundred dollars; and the 
elerk of the county court was required to furnish the court with a 
list of all persons who had obtained tavern licenses within one 
year preceding. [Clay’s Dig. 505, § 10.] 

In 1827, an act was passed to raise a revenue, which imposed 
a tax of ten dollars fora license to keep a house of entertainment 
in any city or town without retailing spiritous liquors, [Aik. Dig. 
410.] This act repeals so much of the act of 1807 as required 
twenty dollars to be paid on obtaining a license to keep a tavern; 
and as the act expressly confines the tax to those who obtain li- 
cense, “to keep a house of entertainment in any city or town,” 
nothing could be demanded of those who obtained a license to keep 
a house of entertainment in the country. 

By the act of 1836, all State taxation was abolished; but the 
commissioners’ courts were authorized to levy a tax for county 
purposes on the subjects of State taxation. 

Thus the law stood until 1843, when an act was passed to 
raise a revenue, and a tax of fifty dollars laid upon tavern li- 
censes in cities, and ten dollars in a town or village incorporated; 
the commissioners’ court being again authorized to levy a tax, 
not exceeding thirty per cent. on the subjects of State taxation, for 
county purposes. [Clay’s Dig. 560, § 13, 19.] 

From this summary of the legislation on the subject, it appears 
that no State tax is laid upon licenses to keep a house of enter- 
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tainment, unless it be in a city or incorporated town or village, 
and, consequently, there can be no county tax on a country li- 
cense; but the supervision of the county court over houses of 
public entertainment, whether in town or country, as a police re- 
gulation, is still reserved; and no person has the right to keep a 
public house for the entertainment of travellers, without first eb- 
taining license from the county court in the mode pointed out by 
law. 

It is a matter of great public concernment, that those who keep 
houses of public entertainment, should be fit and proper persons, 
that the persons and property of travellers may be safe—that they 
should be required to make suitable provision for their accommo- 
dation, and their rates be known and fixed: These are matters 
in which the community have a greater interest than in the tax 
which may be assessed by the State as the price of the privilege; 
and in all well ordered communities, has been kept under the su- 
pervision of the law. It has been so kept in this State; and we 
entertain no doubt that the offence of keeping a house of public 
entertainment, either in town or country, without first obtaining 
a license in the mode required by law, is punishable by indict- 
ment or presentment. 

* The offence of retailing spirituous liquors without license, is 
distinct from this. The term, “tavern,” according to Webster, 
signifies a house licensed to sell liquors in small quantities; but 
he adds, in some of the United States, it is synonymous with inn 
or hotel, and denotes a house for the entertainment of travellers, 
as well as for the sale of liquors. ‘Such, in the opinion of the Le- 
gislature, is the fact in this State, as in the act of 1807, they are 
used as synonymous terms. In the last act upon this subject, the 
tax upon a license to keep a favern in a village, is ten dollars; and 
in the same section, the tax for a license to retail spirituous li- 
quors is thirty dollars—a discrepancy which could not exist if a 
license to keep tavern, ex vi termini, was an authority to retail 
spirituous liquors. [Clay’s Digest, 560, § 13.] 

Let the judgment be affirmed. 
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SHEPHERD, er au. v. NABORS. 


1, Where asheriff justifies the seizure of property under a writof fiert facias, he 
need not allege that a judgment was rendered in the case in which the execu- 
tion issued; the production of the judgment may become necessary, where 
the plaintiff proves that his title is paramount to the lien of the execution. 

. A father, by deed, gave to the heirs born of his daughter’s body, a female slave, 
providing therein that he should retain the slave in his possession during his 
life, and at his deccase that she should be ‘tin full possession of the heirs 
born” of his daughter: Held, that this was a testamentary paper and might 
be proved as such; and that all the children to which the daughter gave 
birth, might claiman equal interest in the slave and her increase, under the 
deed asan executory devise. . 

3. In the absence of proof showing the contrary, the English common law, when 
consistent with our institutions, will be presumed to be the rule of decision in 
a sister State. : 

4. A legatce of personal property cannot maintain an action for the recovery of 
his legacy, unless the will has been regularly admitted to probate. 

5, Where it appears from a bill of exceptions that the plaintiff failed to make out 
his ease, an appellate court will not, at his instance; reverse a judgment ren. 
dered against hi:n, because the court expressed to the jury an incorrect vpinion 
upon the law, or gave an erroneous reason for a correct conclasion. 


Warr of error to the Circuit Court of Pickens. 


. This was an action oftrover by the plaintiffs in error, against 
the defendant, to recover damages for the conversion of a female 
slave named Silvey. The defendant pleaded, 1. Not guilty— 
2. That he was sheriff of Pickens county, and as such, received 
two writs of fieri facias, (which are set out in extenso) with the 
indorsements and returns thereon; these executions are against 
the goods and chattels, &c. of John Shepherd. From the returns, 
it ‘appears that they were levied on the third of August, 1841, 
on a negro woman named Silvey, who was sold on the first Mon- 
day in September thereafter, to the highest bidder, for three’hun- 
dred and eighty-six dollars; and that James Richey became the 
purchaser. The plea then alleges that Silvey was levied on and 
sold at the time stated, according to law, as the property of the 
defendant in the executions; “that these actings and doings are 
the same with which he is charged in the plaintiff’s declaration, 
and no other;” that Silvey was the property of John Shepherd, 











632 ALABAMA. 
Shepherd, et al. v. Nabors. 








and was then and there liable to satisfy the writs of fieri facias 
set out; and negatives the fact that she was at any time the pro- 
perty of the plaintiffs, &c. To this plea, the plaintiffs demurred, 
and their demurrer being overruled, they replied; whereupon an 
issue was made up on both pleas, and the cause submitted to a 


‘On the trial the plaintiffs excepted to the ruling of the court.— 
It is shown by the bill of exceptions, that the plaintiffs read to the 
jury an instrument of writing, of which the following is a copy, 
viz: Know all men by these presents, that I, Robert Moses, of 
the county of Franklin, and State of Tennessee, have this day, 
given to the heirs born of my daughter, Winney Shepherd’s body, 
a certain negro girl. named Silvey, ‘about sixteen years old, black 
complexion, which negro, I, the said Moses, do warrant and fore- 
ver defend the right of the said negro from my heirs, and from 
every other person or person, to the said lawful heirs, born of 
Winney Shepherd’s body. Nevertheless, I, the said Robert 
Moses, doth keep the said negro in my possession my lifetime, 
and at my decease, the negro is in full possession of the heirs born 
of Winney Shepherd’s body. Witness whereof, I have set my 
hand and seal, this 8th day of August, 1812. 

| Rosert Mosss, [Seal.] 

It was proved that Winney Shepherd was living at the date of 
the instrument, that the plaintiffs were her children; some three or 
four of them were then-born, and the others since that time. Mrs 
Shepherd survived her: father, and some of the plaintiffs were 
born after his death. The defendant proved, that as sheriff, he 
levied on the slave in question, under an execution against John 
Shepherd, the father of ‘the plaintiffs. There was a conflict in 
the proof, whether the possession of Silvey had been with the 
plaintiffs or their father, since the death of Robert Moses. The 
court, among other things, charged the jury, «that the instrument 
read in evidence, was not of any validity as paper title to the 
slave in controversy, in favor of the plaintiffs; because—first, un- 
der a rule of Jaw, Winney Shepherd had no heirs at the time the 
same was made—and secondly, if the word heirs was to be un- 
derstood children, it was uncertain, from the face of the instru- 
ment, what children were meant; whether such only as were 
born when it was made, or such also, as should afterwards be 


























JUNE TERM, 1844. 
Shepherd, et al. v. Nabors. ‘d 








” 


born.” The jury returned a verdict for the defendant, and there- 
upon.a judgment was rendered, 


J: J. Porrér, for the plaintiffs in error—The plea of justifi- 
cation does not allege that there were judgments in the cases in 
which th fi. fa’s issued. [5 Burr. Rep. 2631; 2 W Bla. Rep. 
701; 1 Ld. Raym. Rep. 305, 733; 2 Saund. Plead. and Ev. 793; 
2 Johns. Rep. 46; 4 Mass. Rep. 232; Gould’s Plead. 49, § 2.J— 
These citations will show that the plea is bad for the defect 
stated. 

The reasons assigned by the circuit judge for determining that 
the instrument ted in evidence by the plaintiffs, is void, cannot 
be supported. By the terth “heirs,” we are to understand chil- 
dren, and not only those born at the time of the gift, or at the 
donor’s death, but all to whom Mrs. Sheppard was to give birth 
during her life: 

The writing in question must be regarded as an executory 
devise, which may or may not become vested in the objects of 
the devisor’s bounty, immediately upon his death. [2 Bla. Com. 
172.] Here the writing, although in” form a deed, is in point of 
law a will. . [2 Ala. Rep. 155; Lovelass on Wills, 317; 2 Caro. 
L. Repo. 595; 2 Nott & McC. Rep. 531; 4 Dess.. Rep. 617; 6 
Ves. jr. Rep. 385.] The fact, whether. Mrs. Shepherd would 
have children, or when the youngest would be born, were events 
altogether uncertain, and determine the character of the bequest 
tobe contingent. [2 Ala. Rep. 156; Lovelass on Wiils, 325; 1 
Russell’s Rep. 266; 12 Mass. Rep. 424; 3 Dess. Rep. 550;5 H. 
& Johns. Rep. 10; 1 Ves. & B. Rep. 422.] 

An executory devise operates in favor of the ulterior devisee, 
although he be not in esse at the time itis made, or at the death 
of the devisor. [Fearne on Rem. 9—586; Lovelass on Wills, 325; 
4 Kent’s Com. 269, 284; 1 Eq. Cases Ab. 191; pl. 2; 2 Bla. Com. 
172.} This being the case, all the children of Mrs. Shepherd are 
jointly entitled to the slave Silvey, and the action is well brought. 

The counsel also made other points, which the view taken by 
the court, makes it unnecessary to. notice particularly; and cited 
the following authorities. [Greenl. on Ev. 286-8-9, 325, note 3, 
ii. iii. iv; Wigram on Wills, 11, 14;5 M.& W. Rep. 363; Love- 
lass On Wills, 275; 3 Hals. Rep. 97; Greenl. Ev. 295, 298; Mat- 
thews on Pres. Ev. 44; 2 Stark Ev. 566; Ram. on Wills 49; 8 
80 
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Porters’ Rep. 203; 1 P..Wms. Rep. 233; 1 Brown’s P. Cases, 
288; 3 East’s Rep. 533; 2 Atk. Rep. 582; 7 Taunt. Rep. 362; 
2 Dess. Rep. 18-33; Matthews on P. Ev. 45; 12 Wend. Rep. 83; 
4Johns. Rep. 61; Fearne on Rem. 313-4; 1 Vern. Rep. 66; 2 
Ves. Sr. Rep. 640; 1 id. 57, 226; 5 id. 849; 6 Munf. Rep. 352; 
3 Wend. Rep. 503.] 

In answer to an intimation from the court, that the testamen- 
tary paper relied on should have been provedas a will, and that 
for the want of a probate, it could not be used in this action, to 
entitle the plaintiffs to recover; the plaintiff’s counsel cited, 2 
Caro L. Repo. 595; 3 Johns. Ca. 283, 5 Cow. Rep. 221. 


Huntincron, for the defendant.—If the second plea amounts 
tothe general issue, this is an objection which is available only 
upon special demurrer. [7 T. Rep. 39h: 10 Johns. Rep. 289; 
2 Stew’t & P. Rep. 402.] In this State, special demurrers are 
abolished by statute. 

But if a special demurrer was allowable, still the plea would 
be good. [2 Leigh’s N. P. 1493-4.] . Nor was it necessary to 
defendant’s defence, that he should have alleged there was a 
judgment, or that the fi. fa. was regularly issued.. [5 Wend. 
Rep. 170; 16 id. 514.) | The case of Burns v. Taylor, [3 Porter’s 
Rep. 187,] does not lay down’a contrary rule. 

The writing given in evidence, was a covenant to stand ‘pos- 
sessed tothe use of the donor for life, and after his death, the 
slave in question should go to the children. of. Winney Shepherd, 
born at the date of the deed, and living at the donor’s death; or 
such as might be living at the latter period, without reference to 
the time of their birth; or else to such children as Mrs. Shepherd 
might give birth to during her life. Is either case the deed is void, 
for the uncertainty and the ambiguity, cannot be explained.— 
[Greenl. Ev. 340, et post.] 

Again; upon the last interpretation supposed, the deed would 
be void, because there would be a use limited upon a use, in re- 
spect to children born after the donor’s death. [9 Cow. Rep. 
437.] And upon the first and second interpretations of the in- 
strument, there are too many plaintiffs, and for that reason, if no 
other, the action could not be supported. [12 East’s Rep. 516.} 
If all other objections fail, it is insisted that the deed is void, be- 
cause it is made to the heirs of « person then living. 
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COLLIER. C. J.—In Sav wsliel v. Reochte, [5 Wend. Rep. 
170,] it was declared to be a settled rule of the common law, 
that a mere ministerial officer, who executes the process of the 
court having jurisdiction of the matter, and authorised to issue 
such process in general, or in certain specified eases, is protect- 
ed in the execution of such process, if it is regular on its face,and 
apparently within the jurisdiction of the court issuing it. This 
case was reviewed by the court of errors, in Parker v. Walrod, 
[16 Wend. Rep. 514,] and is regarded as a most satisfactory ex- 
position of the law. It is there admitted, that if the want of ju- 
risdiction appear upon the face of the process itself, the officer to 
whom it is delivered, is bound to take notice of it, and can claim 
no protection from:such process when sued for an act done in 
executing its mandate. Further, the court say that where the 
plaintiff shows title in himself, derived from the defendant in exe- 
cution before its lien attached thereon; the execution will: not af- 
ford a defence to the officer, but tomake it available against a 
stranger, he must connect it with a judgment, and then show 
that the transfer of the property to the.person thus claiming it, 
was fraudulent and void, as against the creditor who had reco- 
véred such judgment. This is stated as the only exception ‘to 
the ruledaid down in 5th Wendell. The cases cited by the 
plaintiff’s counsel, are noticed by the court,.and instead of contra- 
dieting what is supposed to be the general rule, only determine, 
that where the plaintiffs shows a title derived from the defendant 
before the lien of the execution, in order to its invalidity, the plain- 
tiff must produce the judgment. 

Whether a case come within the rule, or what has been called 
the exception to it, is wholly immaterial as it respects the frame 
of the plea; in neither case, is it necessary to allege that the fi. fa. 
was issued pursuant to a valid judgment. .The execution, as we 
have seen, if unobjectionable in itself, will justify the officer in 
obeying it, and the judgment, when its production is necessary, is 
only evidence in connection with extrinsic proof, to show that 
the creditor’s right to sell the property was superior to the title 
which the plaintiff has made out. The judgment is not a prima- 
ry element in the justification of the officer, and can only be 
made material by the proof adduced by the plaintiff; therefore, 
upon principle, the pleadings cannot be required to make any 
averment in respect to it, 

















636 _ ALABAMA. 
Shepherd, et al. v. Nabors. 


In Dunn and Wife, et al. v. The Bank of Mobile, et al. [2 Ala. 
Rep. 152] we held, that although an instrument be in form a 
deed of gilt, and so designated upon its face, still if its purpose 
be testamentary—is not to operate during life, but is not to be 
consummated until death, it may be proved asa will. Se, an 
instrument, which is in form an indenture, and sealed and deliv- 
ered as a deed, may, if testamentary in its nature, operate as a 
will even of real estate; and such paper would be a good exe- 
cntion of a power.to appoint by will. [Lovelass on Wills, 317, 
and cases there cited.]| The instrument in question, it is clear, 
is of the character described; for its operation is expressly post- 
poned until after the donor’s death. This being the necessary 
consequence from the law as stated, the case cited-from 2 Ala, 
Reports, will show, that the gift to Mrs. Shepherd’s children was 
an executory devise, and may take effect in favor, not only of 
those who were born at the time the instrument was executed, 
or at the donor’s death, but all of whom Mrs. Shepherd may: be- 
come the mother during her life. The intention of the donor 
requires that the deed should.receive this extended interpretation; 
for all the children, no matter when born, were related to him in 
the same degree, and following the dictate.of nature, should be 
alike cherished as objects of his bounty. Now, although nemo 
heres est viventis is a familiar maxim of the common law, it can- 
not be allowed that a deed or will shall be inoperative; because, 
in designating the persons who it is intended shal] take under it, 
the term, “heirs,” is used as a substitnte for children or issue. 
The rule which requ'res the intention of the testator, donor or 
grantor to be carried into effect, where it is consistent with law, 
utterly forbids such a conclusion. It cannot be maintained that 
the deed is void because it is uncertain which of the children of 
Mrs. Shepherd are to take under.it. The instrument being tes- 
tamentary, operates as an executory devise, and that the “heirs” 
may enjoy the property, all the children must take a joint interest. 
The difficulty of adjusting the rights of the children will be no 
objection to this construction; for it would be eompetent, if neces- 
sary to a division, to sell the property: and in order to provide 
for after-born children, those who come into the possession of their 
interest, upon the death of Robert Moses, might be required to 
enter into bond with surety to contribute so as to make up the 
shares of the younger issue. 





—— 
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The instrument in question appears to have been executed in 
Tennessee, and from any thing tothe contrary, shewn by the re- 

cord, may have been consummated by the death of the donor 
while possessed of the slave in that State. We, therefore, pro- 
pose to consider its legal effect in reference to. the English com- 
mon law, which, in the absence of proof showing it to be inap- 
plicable, must, when consistent with our institutions, be under- 
stood to be the rule of decision in a sister State. 

It has been said, that a will of real estate, independently of the 
requirements of a statute, does not need a formal probate to give 
to it efficacy in favor of a devisce; that it operates as a convey- 
ance, propria. vigore, and like an ancient deed, when possession 
has been consistent with it for a long time, will be presumed to 
have been executed in the mannez it imports. _[Ram. on Wills, 
3—4; Bagwell v. Elliott, et ux. 2 Rand. Rep. 190; Fetherly v. 
Wagones, 11 Wend. Rep. 539. See, also, 3 Johns. Cases, 283; 
5 Cow. Rep. 221; 7 id. 374; 6 Serg’t & R. Rep. 223; 1 Har. & 
McH. Rep. 419; 10 Whéat. Rep. 4705.2 Rep. Const. Ct. of So. 
Caro. 80; 4 Dev. Rep. 486; 3 Phil. Ev.,C. & H.’s notes, 861, 
1347, 8:] But the que stion is not~as to the necessity of a pro- 
bate in order to establish a will of real estate at common law; it 
is whether the legatee of personal.property can recover it at ‘law 
until'the will has been proved inthe forum provided for that pur- 
pose. This question arose in Rex v. The Inh. of Netherseal, [4 
T. Rep. 258,] and Lord Kenyon said, “we cannot receive any 
other evidence of their being a bill in this case than such as would 
be sufficicht m all other cases, where titles are derived under’a 
will; and nothing but the probate or letters of administration with 
the will annexed are legal evidence of the will in all cases of per- 
sonalty-” «This was considered as a correct statement of the 
law in-Armstrong v. Lear, [12 Wheat. Rep. 175,] where it was 
held, that an administrator appointed here, could not sue for a 
legacy bequeathed bya foreign will; because, probate of the will 
had not been made. [And the same doctrine is-re-asserted in 
Tarver v. Tarver, 9 Peters’ Rep. 174. See, also, Pinkerton v. 
Walker, 3 Hayw. Rep. 223: Howell v. Whitchurch, 4 Id. 49; 
Pinney v. Pinney, 2 Mann. & Ryl. Rep. - 8 Barn. & C. Rep. 
335.] 

It is needless to enlarge upon this point, for it is clear, upon the 
authorities cited, as well as upon principle, that the plaintiff's can 
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take nothing under the testamentary paper , adduciall by them, 
until it has been admitted to probate as a Will. The reasons 
which induced a decision by the circuit court against the validi- 
ty of the instrument, we have seen are not well founded in law, 
yet the result was correct; and the plaintiff’s, not being preju- 
diced, cannot urge an erroneous reason for a correct decision as 
a ground for its reversal. The consequence is, that the judgment 
of the circuit court is affirmed. 





CHERPIN v. TILLOTSON. 


1. It is not regular foo a defendant in error to docket the cause upon the produc. 
tion of the certificate, and citation, and thereupon move to confess error., Un. 
til'the record is filed by the plaintiff and errors are assigned, the defendant has 
no other rights than to move for an afirmance. 


Stewart, on behalf of the defendant in error, produced the 
certificate of the clerk of the circuit court of Mobile county, that 
a writ of error in this case had been sued out returnable to this 
term; and also produced the citation issued and served. Upon 
these, he moved that the case should be docketed, and the de- 
fendant allowed to confess error. 


GOLDTHWAITE, J.—Until the transcript is filed by the 
plaintiff in error, and-errors assigned by him, the defendant has 
no other rights in this court than to have the judgment affirmed, 
upon the production of the propér certificate or citation; or for 
the omission to assign error. ; 

By the statute prescribing the manner in which writs of error 
shall be sued out and prosecuted, it is made the duty of the clerk 
to deliver a transcript of the record to the party applying for the 
writ of error, or his attorney, to be, by him, returned to the first 
day of the next supreme court. It also provides, that if the record 
be not filed, or that, if filed, no errors be assigned within the 
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three first days of the term that an affirmance may be had by the 
defendant inerror. [Clay’s Dig. 308, § 13.] 

In Thacker v. Myrick, [3 Stewart, 184,] it was held that the 
defendant in error could not file the transcript, and move for an 
afirmance for the want of an assignment of error. Since that 
decision, the practice then established does not appear to have 
been controverted, 

Motion denied. 





THE BANK OF MOBILE, HALLETT, er ats. v. HALL. 


1. A negotiable instrument reecived before it is due, in payment of a pre-existing 
debt, is received in the usual course of ‘trade between merchants, and will pro. 
tect the holder against a latent equity between the original parties, of which 
he had no notice. 

2. A negotiable instrument received from the payee, before maturity, as an in. 
demnity against future loss on a suretyship then existing on the part of the 
holder, for the payee is not a transfer in the usual course of trade, s9 as to pre- 
clude the maker from availing himself of a latent equity between him and the 


payee. 
Error tothe Chancery Court of Mobile. 


The bill was. filed by the defendant in error, who alleges, that 
in 1835, he purchased certain premises in the city of Mobile from 
Solomon Andrews, for the sum of $20,000; for which he gave his 
four several promissory notes, payable in one, two, three and 
four years, to the order of Andrews, and payable and negotiable 
in Bank; and that Andrews, by his deed, covenanted that he had 
a good title, and that the premises were free from incumbaance. 
That he paid the sum of $6,000, as was due by his first note. 
That at the time of the conveyance, the property was incumbered 
by a mortgage, by Andrews to one Pope and others, for the sum 
of $10,200. That he never knew of the incumbrance until his 
payment of the first note; and before the second note became due: 
Andrews became insolvent, and absconded. That on the 25th 
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May, 1837, the premises were exposed to sale under the said 
incumbranee, and purchased by complainant for the sum of 
$8,600. which was fully paid. , 

That in December, 1837, he was served with notice by the 
Bank of Mobile, that they would move for judgment; by which 
he was informed that the Bank was in possession of the note 
given by him to Andrews. payable two years after date, for $5,- 
750. That he was a director of the said Bank from Janua- 
ry, 1836, to December, 1837; and that during that time, the Bank 
did not come legally into possession of the note; and that An- 
drews never indorsed or delivered it to the Bank; and that it has 
never, by discount or otherwise, come legally into the possession 
of the same; but that W. R. Hallett, the president of the Bank, 
without the consent of the directors, fraudulently obtained it and 
the other notes. | 

He charges, that Hallett khew of the incumbrance and of his 
equitable defence when he obtained the notes, and prays that an 
account be taken, that the notes be produced and cancelled, that 
Hallett be restrained from suing on or negotiating the notes, &c. 

The Bank, by its answer, admits that the note of complainant 
to Andrews was feccived by it to secure the indebtedness of An- 
drews to the Bank. That it was received by Hallett, its presi- 
dent, under and by virtue of his duty as presiding officer of the 
institution; that the note was received on the 30th March, 1837, 
carried to the credit of Andrews, and checked out by him to pay 
his bills drawn on H. M. Andrews & Co. of New York, who 
were in failing circumstances, and shortly after stopped payment; 
the settlement of the draft of H. M. Andrews & Co. took place 
the succeeding day; that the whole settlement was spread upon 
the books of the Bank and submitted to the board, of which de- 
fendant was a member; that complainant must havé had know- 
ledge of the transaction, as well as of the incumbrance on the 
property. And for further particulars, adopts .the answer of 
Hallett. 

Hallett denies all knowiedge-of the consideration of the notes, 
until the publication of defendant on the 22d April, 1837, or of the 
purchase, or the incumbrance referred to. That he received 
the notes in controversy under the following circumstances: the 
Bank had purchased notes, and discounted bills, from said An- 
drews, drawn on H. M. Andrews & Co. of New York to a large 
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amount running to maturity; that believing said drafts would not 
be paid, he obtained from the said Andrews certain notes, com- 
plainant’s being of the number, which were regularly and proper- 
ly endorsed to the Bank; that said note was received in payment 
of that amount of drafts; and that as president of the Bank, he 
gave an order to said Andrews to have delivered up to H.«M. 
Andrews & Co, the drafts of said Andrews. The notes receiv- 
ed of Andrews were placed to his credit on the books ef the 
Bank; he then cheeked for the amount to be entered to his credit, 
with which he paid the drafts, and respondent, as president, gave 
him anorder forthem. The settlement was entered on the books 
of the Bank, and the directors expressed themselves satisfied 
therewith. 

That he is the owner of the note for $5,500, due three years 
after date, which he received by indorsement from Andrews; 
and at thé same time received the notes of two other persons, 
one fox $4,960, and another for $4,720, amounting in the aggre- 
gate to $15,180. . ws 

That Andrews had sold to the Planters’ & M. Bank a lot of 
ground on which the Bank house now stands, which, being in- 
cumbered by a mortgage, the. Bank would not pay the purchase 
money without security; that respondent became the surety of 
Andrews therefor, and has been compelled to pay the Bank the 
amount duc thereon; and that he received the said note and the 
others mentioned to indemnify and save him harmless on his said 
suretyship. That he knew of no-defence to the note, or be 
would not have taken it. Does not admit that complainant did 
not know of the ineumbrance of Pope; but insists, that from the 
circumstauces he must have known’it; and at all events thatoit 
was duly recorded, 

-- The cause coming on to be heard on the bill, answers and ex- 
hibits, the chancellor considered ,the equity of the complainant to 
be superior to that of the defendants, and that he had the right to 
retain out of the purchase money of the land the amount paid by 
him to-extinguish the mcumbrance; and directed the master to 
state an account between the parties. 

At a subsequent term, the complainant -filed his petition, that 
one Campfield was the ‘holder, and claimed to be the bona fide 
owner of the fourth and last note executed to said Andrews, and 
had brought suit thereon; and, thereupon, the court gave perinis- 
81 
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sion to the complainant to file a supplemental bill, making the said 
Campfield a party; which was accordingly done. Other pro- 
ceedings afterwards took place not necessary to be here noticed. 

From the decree of the chancellor, the defendants prosecute 
this writ, and assign for error the decree of the chancellor, de- 
claring the notes in their hands subject to the complainant’s 
equity. 

Mr. Campsett, for defendants in error, moved to dismiss the 
writ, upon the ground that the decree was not final, but inter- 
locutory only; but the court overruled the motion; and the cause 
came on to be heard on the merits. 


Puiturs and Darean, for plaintiffs in error, argued:—The 
Bank acquired the note on the 30th March, 1837; any equity, 
therefore, which arises from the insolvency of Andrews, did not 
exist for fifteen days after the transfer; and no equity from the 
incumbrance arose until the 23d May afterwards. The Bank is, 
therefore, a bona fide holder without notice. 

Illegality of consideration is no defence against a bona fide 
holder without notice, unless the statute ex vi termini so declares 
it. [Story on Bills, 213.] 

Fora considerable time it was considered that if the holder 
took the bill under suspicious circumstances, or without due cau- 
tion and inquiry, although he gave the value for it, he was not 
deemed a bona fide holder; but this doctrine has since been over- 
ruled. [4 Adol. & E. 870; 10 id. 784; Story on Bills, 216.] 

Receiving a note in payment of a precedent debt, or taking it 
as collateral security, is a taking in the usual course of trade so 
as to cut off the equities between the parties. [16 Peters, 1; 20 
Maine, 176; 21 Wendell, 501; 24 id. 115: 1 Howard, 236.] 

As to the right to set up the equity between ‘the original par- 
ties, there isa difference between general assignments and those 
of a specific character such as this. [2 Story’s Eq. 480; 7 
Wheaton, 56; 9 Pickering, 100.] 

Vendor has a /ien—but he takes a security in the shape of his 
covenant—does not this operate as a release of the lien in favor 
ofa bona fide holder? [3 Ala. 302; 13 Peters, 464; 1 Brock. 97; 
2.id. 185; 3 G. & J. 425; 5 Yerger, 205; 4 Kent’s Com. 153.] 
There is no covenant against incumbrances in the deed from 
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Andrews to complainant, unless it can be implied from. the 
words, “grant, bargain, sell.” 

As it respects the note held by Hallett. receiving it as an in- 
demnity, was receiving it upon a contract on a sufficient and va- 
luable consideration; and his equity is at least as great as that of 
the complainant. 


Campsett and Gipson, contra. The Bank is not an inno- 
cent holder of the note, because Hallett had not the power to dis- 
count it; arid-as the bill of Andrews was worthless, the Bank 
gave nothing for it. 

To establish the right of complainant as against Andrews, 
whether with or without covenants, they cited 1 Sugden on Ven- 
dors, 554; Gilbert's Eq. Rep. 7; 3 Swanstons, 656; 4 Brown’s C, 
C. 394; 1 Vesey, sen. 88; 1S. & R. 438; 11 id. 246; 3 Mumford, 
68; 1 Dana, 303; 2 id. 276; 1 Paige, 215, 9 id. 444; 5 Leigh, 60. 

That when Andrews became insolvent, the right to exert this 
equity arose, and controlled all dispositions by him of the notes 
to persons having notice of his insolvency. [1 Monroe, 194; 3 
A. K. Monroe, 6; 2. Paige 581; 4 Ala. Rep. 2t.] 

That the fact of notice of the insolvency of Andrews,and that the 
dealings were upon antecedent debts, deprives the party of the 
character of a bona fide purchaser, and leaves him only the rights 
of an assignee. [5 Johns. C. 58; 20 Johns. 637; 22 Pick. 243; 
13 Wendell, 570; 9 id. 170; 10 id. 86; 12 id. 600; 13 id. 605; 4 
Binney, 366; 4 Paige, 215; 1 id. 135; 5 id. 644; 1 Dev. Eq. 106.] 

When the question results in an inquiry concerning equities, 
if that of the defendant is manifestly superior, it is prior; and to 
relieve it from this, the plaintiffs must attach a mercantile charac- 
ter to the negotiation. 

. As to the words, “grant, bargain and sell,” amounting to a cov- 
enant against incumbrancers, sce 2 Binney, 98; 11S. R. 113, 

The equity of Hallett’s case is settled by the case in 4 Ala: 
Rep. 38-9. 


ORMOND, J.—The notes of the defendant in error, out of 
which this controversy arises, being payable in Bank, are to be 
governed by the rules relating to inland bills of exchange; and 
being transferred by indorsement to the plaintiffs in error before 
they were due, and without notice of the equity now attempted 
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to be set up, the only question is, adios the indorsees received 
them in the usual course of trade. 

In'Bay v.Coddington, [5 Johns.C, 54,] it was held, that receiving 
negotiable paper asa guaranty or indemnity against future respon- 
sibilities, as‘an accommodation indorser for the person from whom 
it was received, was not in the usual course of business or trade: 
That to be so, it must have been received in payment of an antece- 
dent and existing debt—for eash or property advanced,debt created, 
or responsibility incurred on the strength and credit of the paper. 
Since that time, the decisions of the’supreme court of New York 
seem to have vibrated on this question, so that, in the language 
of Mr. Justice Story, in Swift v. Tyson, [16 Peters, 1 .] it is diffi- 
calt to ascertain what the law of that State is on this subject.— 
[See Ward v. Howell, 9 Wendell, 173; Rowsa. v. Brotherson, 
10 ib, 85; Ontario Bank v. Worthington, 12 ib. -593; Payne v. 
Cutler, 13 ib. 605; Bank of Salina v. Babcock, 21 ib. 490; Bank 
of Sandusky v. Scoville, 24 id. 115.] 

In the case referred to in 16 Peters, this:question came befere 
the supreme court of the United States, and it was there held, 
after a review of ‘all the authorities, English and American, that 
the receipt ef a negotiable instrument in payment of ‘a precedent 
debt was, in the usual eourse of trade; and if it was received be- 
fore it was due, and without notice of an equity between the ori- 
ginal parties to it, the holder was not affected by it. . Such was 
the decision, also, in Brush ¥. Scribna, [11 Conn. 388,} and such 
appears to be the received doctrine of the English courts. 

We agree entirely with the doctrine as thus stated. It ap- 
pears to us there is no sensible distinction between receiving a 
bill in payment of a pre-existing debt, and purchasing it with 
money or property. In either case, the consideration ‘is a valua- 
ble one; and all the reasons which apply to protect the holder 
against latent equities between the original parties of which he 
had no notice, apply with the same force in the one case as in the 
other. 

This is conclusive as to the note held by the Bank of Mobile. 
The Bank received the note absolutely and unconditionally in 
payment of a debt, and relinquished the security thus paid off. 
The Bank is then a holder of the note, received by indorsement 
before its maturity, and without notice of the equity of Hall, fora 
full and valuable consideration, and upon the well established 
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principles of the law-merchant, is not affected by the latent equity 
existing between the original parties. . 

Seinvihing was said in argument about the title of the B ank to 
the note, and the authority: of Hallett to act as its age nt in ob- 
taining it. Itis not a matter of any moment whether Hallett had 
authority, i in the first instance, to make the negotiation with An- 
drews or not, as his acts, as such agent, have been ratified by the 
Bank. 

Hallett, the holder of the other note, does not son in the same 
predicament. He, it appears, was the surety of S. Andrews na 
bond for title to a lot of ground, in the city of Mobile, to the Plan- 
ters’ & Merchants’ Bank, the lot being ineumbered by a mort- 
gage to one Hagan, and that he received the note from Andrews 
to indemnify him and save him harmless from loss on his surety- 
ship; that he has since neon compelled to discharge the incum- 
brance. . 

It appears to us, that this note was not received in the usual 
course of trade between merchants, so as to protect the holder 
against a latent equity. In the case of Swift v. ‘Tyson, [10 Pe- 
ters, 1,] already referred to, the court expressed their opinion, 
that a-note received as collateral security for an existing debt, is 
received ‘upon a valuable consideration in the usual course of 
trade. “That point, however, did not arise in the cause, and the 
expression of an opinion upon it for that reason, was — to 
«by -Mr Justice Catron. 

In Cullum v. The Branch Bank at Mobile,[4 Ala. 21,] this 
court intimated that the taking a note as collateral security for 
the payment of a debt, would not be such a transaction as would 
shut out the equities between the original parties, but the opinion 
is expressed, that a new consideration, “such as the discharge of 
other paper, or of other parties,” would produce that result. This 
point, however, was not involved in that case. Here, when this 
note: was received, there was no debt existing between Hallett 
& Andrews, but a mere contingent liability on ‘the part of the 
former, to pay adebt in future forthe latter; it was not then re- 
ceived even as collateral security for a debt then existing, but was 
received as an indemnity against possible future loss, 

No case has been cited, which goes the length here contended 
for, and it cannot be said with any propriety, that such a transac- 
tion isa dealing in the usual course of trade. It will not be con- 
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tended that Hallett can resist the equity of the maker of the-note 
against his assignor, on any other ground than the actual pay- 
ment of the security debt, against the payment of which, it was 
intended as an indemnity; 5 yet, this right to. hold the note, dis- 
charged from the equities between the original. parties to it, if it 
existed at all, must have attached to it at the moment it was en- 
dorsed, and could not depend upon some future act to be perform- 
ed by the endorsee, and depending for its performance on his 
volition; otherwise, it might happen that he would collect the 
note, and never pay the surety debt. 

Such being the aspect of the case, and the inquiry into the equi- 
ty between the original parties being opened; how would the 
case stand as between them? Upon this point, there can be no 
doubt. The case of Cullum v. The Branch Bank of Mobile, pre- 
viously cited, is an authority full to the point, that if the incum- 
brance was concealed by the vendor at the tinte of the sale, equity 
would relieve the purchaser from the payment’ of the purchase 
money pro tanto, on the ground of fraud, although the incum- 
brance was of record, and there was a warranty. against incum- 
brances. And further, that whena purchaser with warranty is 
evicted by attle to which his covenants do not extend, and the 
vendor is insolvent, equity will restrain him from recovering the 
purchase money. 

This is decisive as to the equity of Hall, whether the warranty 
of the vendor is against incumbrances or not; or -whether the in- 
cumbrance was concealed at the time of the sale of the land, which 
appears to be the true aspect of the case upon the record. Hal- 
lett being in no better condition than his assignor, but subject to 
the same equity, cannot recover on the note. 

It results from the opinion here expressed, that the decree of the 
chancellor must be reversed, as it respects the Bank of Mobile, 
and the cause be remanded for further proceedings, not inconsis- 
tent with this opinion. Costs adjudged in favor of the Bank of 
Mobile against Hall, and against Hallett and in favor of Hall. 
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; 


1. The defendant was arrested on a bail writ at the suit of W. and escaped from 
the custady of the Sheriff; “afterwards W. sued ont an ancillary attachment, 
which was levied on the same property that had been previously scized under 
an original attachment issued at the suit of the plaintiff against the defend. 
ant: Held, that the liability of the Sheriff to W. for the escape, did not 
disqualify him as a witness at the instance of the defendant, on the trial of 
the cause commenced by attachment, by the plaintiff; that the objection to 
the, witness went only to his credit. 


Wrir of error to the Circuit Court of St. Clair. 


This was an action commenced by attachment at the suit of 
the defendant in error, to recover a sum of money, claimed to be 
due from the plaintiff for goods, wares and merchandize, previous- 
ly sold and delivered tohim.. The defendant pleaded in abate- 
ment, the pendency of another suit by attachment, for the same 
cause of action. ‘To this plea, the plaintiff replied, nu/ tiel record, 
and concluded with a verification; the defendant rejoined, the 
plaintiff.sur-rejoined; whereupon an issue of fact was joined, and 
the cause submitted to the jury. On the trial, the defendant ex- 
cepted to the ruling of the court. The bill of exceptions shows 
that the sheriff of St. Clair was introduced as a witness by the 
defendant, to prove some of his official acts in respect to this 
cause; whereupon the plaintiff’s counsel asked him if he was. in- 
terested in the event of the suit, to which he answered affirma- 
tively. The defendant’s counsel then interrogated the witness 
as to the nature of his-intesest, to which he answered substan- 
tially as follows, viz: On the 30th June, 1842, F. B. Walker sued 
out a bail writ against the defendant, under which the witness 
immediately arrested him, and shortly afterwards he escaped 
from the custody ofthe witness. After such escape, on the 19th 
of July, 1842, Walker sued out an attachment as ancillary to his 
suit, which was levied on the same property, which had been 
seized on the plaintiffs attachment. Walker has recovered a 
judgment in his suit against the defendant. Some other attach- 
ments were levied on the same property prior to Walker's, and 
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if all of them are sustained, the property will not be.sufficient to 
satisfy them and Walker’s judgment. Witness supposed that he 
might be liable to Walker for defendant’sescape, but he had no 
other interest than such a state of things would occasion. The 
court adjudged, that the witness was incompetent, by. reason. of 
his interest, and excluded his testimony. 

The jury found the issue in favor of the plaintiff, and assessed 
his damages; wliereupon a judgment was rendered accordingly. 


S. F, Rice, T. A. Waker and .S. Hivron, for the plaintiff 
in error, ched Johns. Rep. 256; 5 Stew't & P. Rep. 426; 2 Porter’s 
Rep. 389; 9 id. 126; rennes Ev. 434; 18 Wend. Rep. 490; 4 
id. 292. ' 


Wm. P. Cuitron, for the defendant, cited 1 Salk. Rep. 288; 
6 Bing. Rep. 390; Greenl. mn. 438; 2 Stew’t Rep.. 17; Minor’s 


Rep. 256. 


COLLIER, C. J.—To disqualify a witness upon the ground 
of interest, it must be shown that he will either gain or lose by 
the direct legal operation and effect of the judgment, or that the 
‘record will be evidence, either for or/against him, in some other 
action. It must be a present, certain and vested interest, and-not 
uncertain, remote or contingent. [Greenleaf’s Ev. 434.] In 
Van Nays v. Terhune, [3 Johns. Cases,] the supreme court of 
New-York held, that an examination of all the authorities, show 
the general rule to be, that if a witness will not gain or lose by 
the event of the cause, or if the verdict cannot be given in evi- 
dence for or against him in another suit, the objection goes to his 
credit only, and not to his competency. [See also, McGee y. 
_Eastis, 5 Stew’'t & P. Rep. 426; Kennon v. McRea, 2 Porter’s 
Rep. 389.} In Phillips v. Bridge, 11 Mass. Rep. 242,] which 
Was an action against a sheriff for the default of his deputy, the 
question was, whether the execution had been delivered to the 
latter in due season; the plaintiff offered the attorney, who issued 
the execution, as a witness to prove the delivery. The defend- 
ant objected to the competency of the witness, on the ground 
that he would be liable to the plaintiff if the execution. was not 
delivered in due season. But the court held, that his interest was 
too remote and contingent to disqualify him. It is needless to 
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multiply authorities upon this point, for they all concur in stating 
the general principle, and only differ in its application: to particu. 
lar cases. [2 Phil. Ev.C.& H’s notes, 94; 3 id. 1514.] 

It is clear that a judgment in this case in favor of the plaintiff, 
could not be used as evidence against the witness on the trial of 
a suit against him by Walker, for the defendant's escape. -We 
cannot discover that it would have any influence upon the result 
of such a case, either to ‘fix a liability, or to increase or diminish 
the quantum of damages. True, if Walker’s judgment should be 
satisfied from the proceeds of the property attached, he of course 
will not have been prejudiced by the escape’ of the defendant; 
and the failure of the plaintiff to recover in the case before us, 
will increase the probability that the judgment will be thus paid. 
This shows, that the witness had sufficient reason to desire, that 
the defendant should have been successful in deteating a recove- 
ry; yet, as the judgment, however it might be, would not be evi- 
dence in an action against him, his interest was not in the event 
of the suit, but in the question merely. The objection then went 
to his credit, and not to his competency; and consequently, he 
was improperly excluded. 

The judgment of the circuit court is reversed, and the cause 
remanded. 





HUMPHREYS’ Apw’r, v. THOMPSON. 


L. Where the transcript of the record shows a consent by the deferdant, endorsed 
on the writ, to waive the declaration, and that the endursement of the cause 
of action shall be used in place of it,a judgment by default will no! be revers. 
ed because this consent does not appear from the record to have been proved 
to the court below. The proper course, if no such congent was given, is to 
apply to the court below to vacate the éntry of consent and thus make the 
record in aecordance with the fact, 


Wer of error to the Circuit Court of Morgan county, 
82 
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Thompson sued out a writ in assumpsit, against Humphreys, 
as the administrator of. Humphreys, on the 12th of Augast, 1842, 
The cause of action indorsed on the writ, is, that it is brought to 
recover 3,000 dollars for goods. wares and merchandise, sold and 
delivered by the plaintiff to Carlisle Humphreys, deceased, in his 
lifetime, and at his special instance and request, in the years 1833 
to 1841, in the said county of Morgan, and for so much money 
paid, laid out and expended by said plaintiff to, and for the usé-of 
the defendant's intestate, before his death, and at his like special 
instance, and request, &c. All of which monies are unpaid. 

The defendant accepted service of the writ on the 19th of Au 
gust, 1842. 

By another indorsement on the writ, copied into the transcript, 
the following waiver appears: 

“The defendant waives the necessity of a declaration in this 

case, and accepts this indorsement in lieu thereof. (Circuit Court, 
September Term, 1842. Daviv C. Humpnreys.” 
_ At the April Term, 1843, the plaintiff came and proved the 
acceptance of service, and the defendant made default. An in- 
quiry of damages was made, and judgment rendered on the. ver- 
dict, ascertaining the amount. 

It is now assigned, that the court erred in rendering judgment 
against the defendant, without any declaration, or without any 
proof of the supposed waiver. 


Smas Parsons, for the plaintiff in error. 
No counsel appeared for the defendant in error. 


GOLDTHWAITE, J.—We think this admission or consent, 
that the indorsement of the cause of action on the writ, should 
stand in lieu of a declaration, is not of the same nature as an ac- 
ceptance of service of the writ, which, according to many pre- 
vious decisions, is necessary to be proved to the court, and to set 
outon the record. [O’Neal v. Garrett, 3 Ala. Rep. 276; Rowan 
v. Wallace, 7 Porter, 171; Norwood v. Riddle, 9 ib. 425. ] 

The reason for’ these decisions is, that the party can only be 
brought before the court by actual service of process, or by some 
express waiver of it. When once in court, however, in either 
way, he is there for any purpose incidental to the cause; and 
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when an act appears of record as performed by him, the same 
credence will be given to it, as to any other part of the record. 

It is the customary course for this court to. presume a waiver of 
the strict rules relating to pleading, when there is a statement 
that the pleas were taken in short by consent; the fact here 
shewn, does not differ in principle from what is stated as the usu- 
al course of practice. If the written consent, introduced to the 
record by what purports to be the act of the party, was never 
made, the proper course is, to apply to the court below to expur- 
gate it, and thus cause the record to conform to the truth. 

As the record stands, there is no error. 

Judgment affirmed. - 





A. & W. HUGHES v. CHADWICK. 


1. The husband is bound for the contractsof his wife during cohabitation, for ne- 
cessaries suitable to his degree and station in life, without proof of ‘assent on his | 
part that she should make such. purchase. 


Error to the Circuit Court of DeKalb. 
Porter, for the plaintiff in error—submitted the cause. 


ORMOND, J-—The plaintiffs commenced their suit before a 
justice of the peace, and judgment being given against them for 
costs, appealed to the county court.. Upon the trial in that court, 
it appeared that the account of the plaintiffs was created by the 
wife, by the purchase of a calico dress, and there being no proof 
of any consent by the husband, that his wife should purchase 
goods on his account, and he being examined asa witness, and 
denying that he ever gave such a permission to her, the court 
rendered judgment for the defendant, from which a writ of error 
was prosecuted to the circuit court, where the judgment of the 
county court was affirmed. 

The husband being under an obligation to provide for the ne- 
cessary wants of his wife, is responsible for her contracts for ne. 
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cessary food and clothing suitable to his degree and station in life, 
so long as they cohabit as man and wife; and cannot by his aban- 
donment of her, impair her right to such support. The wife be- 
ing under a legal disability to make any contract which shall 
charge the husband without his consent, his assent is implied, if 
the articles purchased are necessary for the support or comfort 
of the wife or her family, and are such as the husband, from his 
estate and condition in life, may be presumed to assent to the 
purchase of. The law has been thus understood, ever since the 
judgment in the celebrated case of Scott v. Manby, [1 Bac. Ab, 
488; Baron and F'eme, H.] 

It does not, to be sure, appear in this case, that the calico dress 
purchased by the wife, was suitable to the degree and station in 
life of the husband, nor is there any testimony on this point. The 
decision of the court appears to have turned upon the fact, that 
the husband had never given his wife permission to trade on his 
account, and. we may, therefore, assume, that the article of cloth- 
ing purchased, was not an extravagant expenditure, unsuited to 
the estate of the husband. Constieeed, then, as the purchase by 
the wile of necessary clothing, suitable to the circumstances and 
condition in life of the husband, he is bound by her contract with- 
out any express consent that she should make.the purchase. 'The 
wife is impliedly in such cases, the agent of. the husband, and 
within the limits above prescribed, he is as much bound by her 
contracts as if she acted under an express authority. 

The circuit court erred in affirming the judgment of the coun- 
ty court, upon the ground stated in the bill.of exceptions. It ap- 
pears that the bill of exceptions taken in the county court, was 
not signed and sealed during the term of the court, but after- 
wards, and during the sitting of the circuit couit, and upon proof 
of this fact, and that neither the defendant or his counsel had con- 
sented to it, and “that the same had been made part of the record 
illegally,” the circuit court disregarded the bill of exceptions. 

In the case of Weir v. Hoss and wife, at the present term, we 
cons.dered the power of the appellate court, to suppress a bill of 
exceptions, and we then held that it could only be done when the 
bill had been surreptitiously or fraudulently obtained. 

Noth.ng of that kind appears in this case. The only reason 
assigned by the court for suppressing the bill of exceptions, is, 
that the bill was not sealed during the term of the court at which 
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the exception was taken, but afterwards, and whilst the cause 
was depending in the appellate court. This, according to pre- 
vious decisions of this court, the Judge trying the cause, had the 
right to do, if he retained a sufficient recollection of the point re- 
served to enable him to certify it, and that the bill when so sign- 
ed and sealed, became a part of the record. [See the decisions 
referred to in the case last cited.].. The circuit court, therefore, 
erred in supposing that the bill of exceptions was nota part of the 
record, it not appearing that it was fraudulently obtained. 

Let the judgment be reversed, and the cause remanded. 


a 





THE STATE v..ESTABROOK. 


1, Although the charter of the city of Montgomery provides that retailers who 
procure a licence from the city council shall be exonerated from paying any thing 
to the county for the privilege of retailing m the city, yet it does nof relieve 
them from the necessity of obtaining a licence from the county court as requir- 
ed by the acts of 1835 and 1839. 


On points referred from the Circyit Court of Montgomery. 


The defendant was indicted for retailing spirituous liquors in 
less quantities than one quart, without having first obtained a li- 
cence for that purpose, from the county court of Montgomery.— 
The cause was tried on the traverse of the defendant, the jury 
found a verdict of guilty, a fine of thirty dollars was imposed, 
and a judgment was rendered for that sum and costs. 

It was proved that a licence was granted on the 9th of October, 
1843, by the city council of Montgomery, to a firm of which the 
defendant was a partner, authorising them to retail spirituous li- 
quors within the same, for the space of nine months: Further, that 
the firm did retail spirituous liquors in Montgomery, after they 
received the. licence. The question referred to this court, is, 
whether the licence from the- city council, authorised the de- 
fendant to retail in the manner shown by the proof. 
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N. Harris, for the défendant—cited the thirteenth section of 
the act incorporating the city of Montgomery, and insisted that 
it rendered a licence to retail, fron{ the county court, unnecessa- 
ry; and it was not repealed by the revenue law of 1843. [Clay’s 
Dig. 560. See also, Pamphlet Acts, 1837, p. 58.] 


Atrorney General, for the State—contended that the pro- 
vision of the city charter relied on by the defendant, was implied- 
ly repeated by the revenue act of 1843; and whether this were 
true or not, the charter did not relieve a retailer from the neces- 
sity of obt&ining licence from the county court to retail within 
the city. It only exonerated him from paying any thing for the 
privilege; besides, the licence produced was for less than twelve 
months, and is consequently irregular. 


COLLIER, C. J.—The act of 1835, requires every person © 
who shall desire to obtain a licence to ‘retail spirituous liquors in 
this State, to produce to the county court of the county, in which 
he proposes to obtain a licence, the recommendation of six repu- 
table freeholders or householders, resident. within the same, and 
within five miles of the applicant, and enter into bond with sure- 
ty, to be approved by the court, and_ pay thirty dollars, &.— 
[Clay’s Dig. 556,§ 18.] By the act of 1839, the form of the re- 
commendation is prescribed, and it must affirm that the persons 
who make it, believe that the applicant is “an individial of un- 
blemished moral reputation.” And it is further provided, that no 
licence shall thereafter be granted at any other time, than at the 
regular terms of the county court, “and that nosuch licence shall 
be granted for a longer or shorter time than twelve months from 
the date thereof.” - 

The thirteenth section of the act “to incorporate the city of 
Montgomery,” enacts, “that retailers of spirituous liquors, who 
may procure a licence from said city council of Montgomery, 
shail be exonerated from paying any thing to. the county of Mont- 
gomery, for the privilege of retailing i in the city aforesaid.” 

We think the recital of these several enactments, show quite 
as clearly as any argument or illustration that could be employ- 
ed, that a:licence to retail, granted by the city council of Mont- 
gomery, does not confer that privilege within the city, until the 
party has also obtained a licence from the county court, in the 
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manner the statutes prescribe. The object of the provision was 
doubtless two-fold, to give to the council the power of restraining 
to some extent, the sale of spirituous liquors within the limits of 
the city, as well as the revenue derivable from the sale ef licences. 
But there is nothing in the language employed, or in the subject 
matter, to warrant the conclusion that it was ~intended to relin- 
quish the control of the county court over the business of retail- 
ing within the city. That court is made to some extent, the con- 
servator of the morals of the county, and the checks provided by 
the acts of 1835 and 1839, must be considered applicable to the 
case before us—the legislature only relinquishing the price which 
was to be paid to the county fora licence. 

In this view, it was necessary to the protection of the defend- 
ant, that he should have obtained a licence from the county court 
for the space of twelve months. Having attained this.conclu- 
sion, we-need not consider the effect of the th-rteenth section of the 
revenue law upon the privilege granted to the c.ty by its act of 
incorporation [Clay's Dig..560.] But we may remark that 
there is nothing in the charter to restrain the leg.slature from im- 
posing a tax upon the retailers of the city; and if-a general law 
has been enacted upon the subject, we cannot very well conceive 
why the retailers of Montgomery should be exempted from its in- 
fluence, . : 

Our conclusion is, that in the point referred, there is no error, 
and the judgment is thus far affirmed. 





WETUMPKA AND COOSA R. R. COMPANY v. COLE. 


1. Where process against a corporation is returned as served upon one being pre- 
sident of the corporation, it is necessary that proof of his official character should 
be made to the court, and so appear on the record, to sustain a judgment by de- 
fault. 


Warr of error to the Circuit Court of Autauga County. 
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GOLDTHWAITE, J.—Theouly matter assigned for error, is, 
that a judgment by default was rendered, and the record does not 
show that the defendant (the Rail Road Co.) was before the court 
by service of process or by voluntary appearance. The sheriff’s 
return is, that the writ was served ou John Duncan as the presi- 
dent of the corporation; but there is no proof in the record, that he 
sustains that relation to the company. 

It was held in the Planters’ and Merchants’ Bank of Hunts- 
ville v. Walker, Minor, 391,] that the sheriff’s return of service 
upon one as cashier, was. not ‘sufficient to sustain a judgment by 
default, without proof that he was such officer. The practice 
thus settled at an early day, has never, that we are aware of, 
been departed from. In a more recent case, [Lyon v. Lorant. 3 
Ala. Rep. 151,] the same. rule was applied, where the return was 
of service upon one as the mayor ofa municipal corporation; and 
a decree in chancery was reversed, because there was no proof 
in the record, that this person was the officer the return represent- 
ed him to be. ; 

The judzment must be reversed, for the omission to show upon 
the record, that the person served with process, was at the time, 
the accredited officer of the corporation. 

Reversed and remanded. 





WILLIAMS’ Ex’rs v. TEMPLE, Apwi’a. 


1. Heirs or distributces are not competent witnesses for the executor or adminis. 
trator to establish a claim in favor of the estate, although they execute releases 
of all their interest in the demand in suit. 


Error to the-Circuit Court of Montgomery. 


The action was by the defendant in error, to recover a debt 
due her intestate, and to establish her claim, was permitted to in- 
troduce as witnesses, two of the heirs and discributees of the in- 
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testate, upon their executing releases to her, of all their interest 
in the particular demand. 


Fam, for the plaintiff in error—cited Green. Ev. 437-8, and 
note; 4 Cam. 27; 6 Bing 394; 2 Y. & J. 426; 2 Mason, 181; 3 
id. 378; 7 Cowen, 64; 2 Ala. 58. ' 


ORMOND, J.—The witnesses were clearly incompetent to 
testify, from interest in the event of the cause, as is fully shown 
by the cases cited. If a recovery is had in this case, it will be a 
fund in the hands of the administrator to pay debts, and thus in- 
crease the fund in which they have a distributive share. If it goes 
against the administratrix. she must pay costs, and thus diminish 
the fund of which they are distribitees. To this effect are the 
cases of Sims v. Scott, 2 Ala. Rep. 58, and Maury, adm’r v. 
Mason’s adm’rs, 8 Porter, 211. The last are expressly to the 
point. 

The interest, therefore, was such as from its nature, they could 
not release. 

Let the judgment be reversed, and the cause remanded. 





ABERCROMBIE v. HALL. 


1..Where a defendant, against whose estate a writ of fieri facias is sued out, dies 
after the same has been injoined, his lands are not subject to levy and sale un- 
der anexecution issued after his death, upon the dissolution of the injunction. 
The act of 1835 ‘ to authorise the issuing of executions in certain cases, and for 


other purposes, does’ not apply tosuch a case. 


Wrair of error to the Circuit Court of Talladega. 


This was an action of trespass, at the suit of the plaintiff in 
error, brought as well to try titles to certain lands described 
in the indorsement on the writ and in the declaration, as to recover 
damages for the occupancy and detention of the same. The 
83 
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cause was tried upon the general issue, a verdict returned for 
the defendant, and judgment thereon rendered. 

On the trial, a question of law was reserved by bill of excep- 
tions, at the instance of the plaintiff, which may be thus stated; 
James Hall, the husband of the plaintiff, became a surety of 
Gideon Riddle, ina bond for a writ of error to revise a judgment 
recovered against him by Knox & Co.; the judgment was affirm- 
ed against Riddle and sureties,and an execution issued against their 
estate jointly. Riddle, thereupon, applied for and obtained an injunc- 
tion, and entered into bond with surety, for the successful prose- 
cution of the suit in chancery; pending the injunction, Hall died. 
Afterwards, a fieri facias issued against Riddle and his sureties, 
in the writ of error and injunction bonds, under which, the lands 
in question were sold; the plaintiff became the purchaser, and _re- 
ceived the sheriffs deed. It was shown that James Hall was ‘in 
possession of these lands when he became the surety of Riddle, 
and so continued up to the time of his death; and that the defend- 
ant, ashis devisee, had occupied them ever since that event.— 
The court charged the jury, that the proof did not make out a 
case which entitled the plaintiff to recover. é‘ 


S. F. Rice, for the plaintiffin error—cited Clay’s Dig. 202, 
§ 5; 205, § 17; 206 and 207, § 28 and 29; 2 Ala. Rep. 734; 4 id. 
821-4, 405; 5 id. 58, 199, 433; Tidd’s Practice, 1028; 4 Com. Dig. 
249 (F); 9 Mass. Rep. 14, 160; 6 id. 149; 3 Porter’s Rep. 25. 


‘Ww. P. Curtron, for defendant. 


COLLIER, C. J.—In Lucas v. Doe ex dem. Price, [4 Ala. 
Rep. 679,] we held, that where an original fieri facias was is- 
sued in the lifetime of the defendant, and returned unexecuted, an 
alias or pluries fi. fa. issued after his death, will not authorise the 
levy on, and saie of, lands of which the defendant died seized.— 
That “by the death of the defendant, his lands descend to his 
heirs, or vest as he may devise by will, and the mandate of an 
execution which directs the sheriff to make of them the amount 
of a judgment, must be wholly inoperative and void. In fact, 
such a writ could never be executed in consequence of the death 
of the defendant, which has cast his estate upon other’ proprie- 
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tors.” In Mansony and Hurtell v. The U.S. Bank and its as- 
signees, [4 Ala. Kep. 735.| the same question is largely consider- 
ed, and the same conclusion intimated in no equivocal terms. 

These decisions, it would seem, should be regarded as conclu- 
sive of the case at bar; but the counsel for the plaintiff, insists that 
the act of 1835, “to authorise the issuing of executions in certain 
cases, and for other purposes,” was entirely overlooked in their 
consideratidn, and leads to a diff-rent conclusion. That statute, 
so far‘as it is necessary to notice it, is merely declarative of the 
law. and was intended to remove the doubts of professional men, 
by- enacting, that where an execution issues within a year and a 
day after the rendition of a judgment, it shall be lawful at any 
time thereafter, to issue execution on such judgment without su- 
ing out a scire facias or other process to revive the same. This en- 
actment is so indicative of its own meaning as not to require the 
aid of construction. It was not intended to remove the influence 
of the death of the defendant upon the right to sue out execution 
in any case. But .its purpose was to declare, that where the 
plaintiff has caused execution to be regularly isued upon his judg- 
ment, the judgment shall not lose its vitality by lapse of time one 
ly, but an execution may be sued out thereon, at any subsequent 
period. 

If it is necessary to sell the lands of a deceased defendant, and 
the executor or administrator neglects to apply for an order for 
that purposse, the statute authorises a judgment creditor to sub- 
ject them to sale by prosecuting a scire facias according to its 
directions. [Clay’s Dig. 197, § 27.] ? 

Our conclusion is, that the judgment of the circuit court must 
be affirmed. 





WINSTON, er at. v. MAJORS, er at. 


1, Anote promising to pay 193 50-100 dollars, in four instalments of 6, 12, 18 and 
24 months, may be put in suit before a justice of the peace, when one instalment 
only is sued for. 
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Wair of error to the Circuit Court of De Kalb county. 


Winston and the other plaintiffs sued the defendants before a 
justice of the peace, and after judgment, the latter appealed to 
the circuit court, where the plaintiffs filed their declaration, set- 
ting out that the defendants were indebted to them by a promis- 
sory note, dated 27th March, 1843, whereby they acknowledged 
themselves to be indebted to the plaintifls in the sam of 193 50-100 
dollars, to be paid in four equal instalments: one-fourth in six 
months; one-fourth in 12 months; one-fonrth in 18 months; and 
one-fourth in 24 months—and alleging that the first instalment 
was due and unpaid, and was alone sought to be recovered.— 
The defendants pleaded to issue; but when the note was pro- 
duced and read -to the jury, the court withdrew the cause from 
the jury, and dismissed the suit for want of jurisdiction. This is 
now assigned as error. 

T. A. Wacker, for the plaintiff in error, insisted that the action 
was properly instituted, and within the jurisdiction of the court. 
The first instalment only was due, and this is less than 50 dol- 
lars. [Lightfoot v. Bank at Decatur, 2 Ala. Rep. 345.] 

Under the circumstances, it was improper to arrest the suit from 
the jury without a verdict. [Minge v. Curry & Co. 4 Ala Rep. 
168.] 


GOLDTHWAITE, J.—It is said in the books that assumpsit 
is the appropriate remedy to recover money promised to be paid 
in instalments, when the whole debt is not due. [2 Saund. 303, 


nh. 6.) 

It has also been decided, that an action of debt cannot be 
mautvnued ona promissory note payable by instalments, until 
the last day of payment be passed. {Rudder v. Price, 1 Hen. 


Black. 547.] ‘The present case is not open to the technical objec- 
tion, that the statement of the cause of action is in debt rather 
than assumps.t, because the suit was commenced before a justice 
of the peace; and, therefore, in the circuit court, the plaintiff was 
entitled to recover according to his right. The instalment of the 
debt due when the action was commenced, was less than fifty 
dollars; consequently the justice, and through him the circuit 
court, had jurisdiction without reference to the form of the state- 
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ment. But that, if referred to, is as much in assumpsit, as debt; 
and the defendants here pleaded _non-assumpsit to it. We°con- 
sider the action of the court erroncous in -arresting the suit from 
the jury and dismissing it. 

Judgment reversed, and cause remanded. 





POLLARD, er aus vv. MURRELL. 


1, Acovenant to sue certain persons to insolyency, does not require a suit to be 
brought, ifthe person to be sued absconds from the State, and in such a case 
proof of the insolvency of the party will be sufficient. 

2. To establish the fact of insolvency under this covenant, itis not necessary to 
do more than to exhaust the usual remedies provided by Jaw for the collection 
of debts—it is not necessary to sue out a ca, sa. since the passage of the act 
abolishing imprisonment for debt—or to proceed against the sheriff for a false 
return, 

3. An allegation in a bill in chancery that a person had been sued to insolvency, 
is not established by proof that he had left the State insolvent. 


Error to the Chancery Coyrt of Mobile. 


This bill was filed by the defendant in error, to foreclose a 
mortgage executed by Pollard to Murrell, to secure the pay- 
‘ment of a note executed by Edwin Haniman to Joseph Bates, 
by him endorsed to John Pollard, and by him to the defendant in 
error. The mortgage contains a proviso, that the mortgagee 
“shall be debarred from his remedy on the mortgage, until he 
shall have sued Haniman & Bates to insolvency.” The bill al- 
leges that Haniman & Bates have been sued to insolvency. 

The proof by the sheriff shows, that he returned an execution 
against Bates, in favor of Murrell, no property found—and that 
he was reputed to be insolvent. That Haniman had left the 
State, notoriously insolvent. Proof was introduced by the de- 
fendants, to show that Bates was solvent, and able to pay the 
amount of the note. 
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The chancellor considering the allegations ofthe bill ta be 
proved, made a decree foreclos ng the mortgage, and ordering a 
sale of the lands. ‘To revise this decree, this writ is prosecuted, 


Darean, for plaintiffs in error.—There is no evidence that any 
suit was brought against Haniman, nor any sufficient proof.of any 
suit against Bates, which could only be established by the reeord. 

The insolvency of Bates & Haniman, is not established 'by the 
return of the sheriff, of no property found, as the proof shows 
that Bates is able to pay, and the presumption ts, therefore, re- 
pelled. [19 Johns. 345; 1 Bay, 69; 2 Porter, 401.] 


Gisson, contra.—T he proof shows that Haniman left the State 
insolvent, and that Bates has been sued to a return of no proper- 
ty, by the sheriff. If the evidence of the suit against Bates was 
considered insufficient, from not being’ the best evidence irf the 
power of the party to produce, it should have been objected to in 


the court below. 


ORMOND, J.—By the covenant in the mortgage, Murrell un- 
dertook to’sue Haniman and Bates to insolvency, before he re- 
sorted to his.right of enforcing the mortgage on the land. The 
meaning of this certainly is, that he sball exhaust the ordinary 
legal remedies provided for the collection of debts before pro- 
ceeding on his mortgage. In Trotter v.. Crockett, {2 Porter, 
410,] it was held that judicial insolvency could only be ascertain- 
ed by issuing a capias ad satisfaciendum. At the time that de- 
cision was made, a ca. sa. issued as a matter of course, upon the 
request, or by the direction of the plaintiff, but by the act passed 
February 1, 1839, to abolish imprisonment for debt, this process 
camnot issue but in certain cases, and not then, without an affida- 
vit, which it may not be in the power of the party to make.— 
Nor is it necessary that proceedings should be instituted against 
the sheriff, to ascertain v hether his return is not false; all that was 
contemplated by the covenant was, that-a. suit should be institu- 
ted against Bates & Haniman, and the usual process of the law 
resorted to, to recover the debt. 

If, however, it was impossible to sue one or both the parties, 
from his removal from the State, his insolvency could be ascer- 
tained in some other mode, and such an allegation would dis- 
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pense with the necessity of proving that a suit had —_ brought. 
Such has been our interpretation of the statute, defining the reme+ 
dy on assigned notes and obligations. That, although the act re- 
quires the ‘maker to be sued to the first court after the note falls 
due, to hold’ the assignor responsible: yet, if from the absence of 
the maker from the State, the suit cannot be brought against him, 
it would be dispensed with. [Woodcock v. Campbell, 2 Porter, 
456.] When parties within this State, stipulate that a suit shall 
be brought, they must be understood as referring to our own tri- 
bunals, and if this becomes impossible, without the act of the pars 
ty who is to bring the suit, he is discharged from the perform« 
ance of the covenant. The meaning of the covenant is, that he 
will bring the suit ifin his power to do so; it is not an Ondertak- 
ing to do so at all events, as a condition precedent to his right to 
récover on the mortgage. 

It is alleged in the bill, that suit was brought against Haniman, 
and that he was prosecuted to insolvency, and in our opinion, 
this allegation is not sustained by proof that he absconded from 
the State insolvent, and that suit could not, therefore, be brought 
against him. Ifthe prosecution of a suit became impossible from 
the absconding of the person to be sued from the State, the fact 
should have been stated as an excuse for not suing. This has 
been the decision under the act of 1828, regulating the liability of 
endorsers of paper not mercantile, before referred to, which is pres 
cisely analagous to this.covenant. This is not like the case of 
an averment in a declaration ona bill of.exchange, of due notice 
of its dishonor, which would be satisfied by proof against the ma- 
ker, that he had no effects in the hands of the drawee, because his 
knowledge of the fact, is notice. ; 

In regard to the sufficiency of the proof against Bates, we con- 
sider the answer of the counsel tor the defendant in error, as con- 
clusive. The record of the suit aginst Bates, was the best evi- 
dence of the fact, that a suit had been brought, and this the party 
had a right to ins.st on, but if he permitted inferior testimony of 
the fact to be given in evidence in the court below, he must*be 
understood as waiving all objection to_it on that score, and cannot 
make ithere. This has been repeatedly held by this court, and 
the rule is the same in equity as atlaw. The injustice of permit- 
ting the objection to be made here. will be apparent when we 
consider, that if it had been made in the primary court, it could 
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have been immediately removed by the production of the record, 
and probably was not made for that reason. 

The decree of the chancellor is reversed, and the cause re- 
manded, that the complainant may obtain leave to amend his bill, 
if he thinks proper to do so. 
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TURNIPSEED v. THE STATE. 


1. An indictment upon the statute, which charges both the cruel and unusual 
punishment of a slave, is hot bad, for duplicity. 

2, Although the stutute declares in general ierms, that ‘* No cruel or unusual 

_ punishment shall be inflicted on any slave,” yet it is not enough that an jn. 
dictment should merely pursue the words of the act ; but it should allege what 
punishment was inflicted, and how. 


Wrir oferror to the Circuit Court of Pickens. 

The plaintiff in error was indicted by the grand jury of Pick- 
ens for having inflicted, “on a negro woman named Rachel, a 
slave, the property of him, the said Turnipseed, ‘cruel and unu- 
sual punishment, against the peace and dignity of the State of 
Alabama.” The accused traversed the indictment, and was 
tried by'a jury, who returned a verdict of guilty, and assessed a 
fine of fifty dollars against him; for which sum, as well as the 
costs of prosecution, a judgment was rendered. 


L. Cuanrk, for the plaintiff in error, made these points:— 

1. The indictment is double in charging the infliction of pun- 
ishment both cruel and unusual. To punish cruelly is one of- 
fence, and unusually is another; and they should have been so 
charged. 

2. The indictment is too general: it should have stated what 
and how the punishment was inflicted. [4 Port. Rep. 413.] 


Attorney General, for the State. The first objection to the 
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indictment is not well taken. [State v. Murp!iy, at this term; 
Commonwealth v. Eaton, 15 Pick. Rep. 273.) It is enough, and 
in fact the safest course to charge the offence in the words of the 
statute, where, as in this case, it was created by an act of the 
Legislature. [State v. Brown, 4 Porter, 413; State v. Briley, 8 
id. 472; State v. Saunders, 9 id. 326; State v. Duncan, id. 260; 
State v. Click, 2 Ala. Rep. 26; Archb. Crim. Plead. 52.] 


COLLIER, C. J.—The first section of the sixth chapter of 
the penal code declares that, “No cruel or unusual pun:shment 
shall be inflicted on any slave, and any master, or ether person 
having charge of a slave, who shall be guilty of infl.cting such 
punishment, or authoriz:ng, or perm.tting the same, shall be sub- 
ject to indictment therefor, and on conviction therevf, be punish- 
ed by a fine not less than fifty, and not exceeding one thousand 
dollars; and in addition thereto, be required to give security. for 
his good behavior for the space of twelve months. [Clay’s Dig. 
431.] , 
It is certainly a general rule, that the defendant cannot be 
charged, in one count of an indictment, with two distinct of- 
fences. [Archb. Cr. Plead. 17,63; Commonwealth v. Symonds, 
2 Mass. Rep. 163.] Yet it is not believed that the indictment 
in the case at bar is obnox ous to the objection of dupl.c'ty. True, 
the statute makes two offences, or rather does not requ're that 
the punishment inflicted upon a slave shall be both cruel and un- 
usual to subject the offender to its sanctions: it is enough if the 
proof show it to be either the one or the other. To punish cru- 
elly is one, and unusually is another breach of criminal law.— 
The statute, it is apprehended, does not use the epitheths as sy- 
nonymous, nor in contrast with each other; but it was merely 
intended to make the enactment sufficiently broad to embrace a 
high offence against good morals, no matter under what circum- 
stances committed. Cruel, as indicating the infliction of pain 
of either mind or body, is a word. of most extensive application; 
yet every cruel punishment is not, perhaps, unusual; nor, per- 
haps, can it be assumed that every uncommon infl.ction is cruel. 
But be this as it may, there may be punishment that is both cruel 
and unusual; thus, if a slave should be punished, even without bodi- 
ly torture, in a manner offensive to modesty, decency and the re- 
cognized proprieties of social life, the offender would be charge- 
84 
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able in the broad terms employed in the indictment. An offence, 
committed under such circumstances, might be charged accord- 
ing to its true character, without subjecting the indictment to the 
imputation of duplicity; and upon conviction, the accused would 
be liable to but one penalty. 

Thus, in Rex v, Benfield, [2 Burr. Rep. 980,] the defendants 
were charged with singing and publishing divers scandalous, ob- 
scene and libellous songs; the court held, that several songs being 
published at the same time, constituted but one offence, although 
the publishing of any one of them would be an offence. [See, 
also, Rex v. Horne, Cowp. Rep. 672.} In The Commonwealth 
v. Eaton, [15 Pick. Rep. 273,] it was objected to the indictment, 
that it charged that the defendant “did unlawfully offer for sale, 
and did unlawfully sell,” one-half of a lottery ticket. The court 
said, “It is true, that an offer to sell, without selling a ticket, is an 
offence by statute; but an offer to sell and actually selling is but 
one offence. A sale ex vi termini includes an offer to sell.”— 
[See, also. 1 Hale’s P. C. 560; Rex v. Crowther, 5 Car. & P. 
Rep. 216; Rex v. Holden, 1 Russ. & Ryan’s Rep. 154.] This 
view of the law may suffice to show that the indictment is not 
bad for duplicity. 

In respect to the second objection to the indictment, it was 
said, in The State v. Brown, [4 Port. Rep. 413.] that, «it is not 
always sufficient to pursue the very words of the statute, unless 
by so doing you fully, directly and expressly allege the fact, in 
the doing or not doing of which the offence consists.” So it was 
held, in The State v. Duncan, [9 Porter’s Rep. 260,] that «where 
a statute is introductive of a new offence, and prescribes its con 
stituents without reference to any thing else, in an indictment 
founded upon it, it is enough to describe the offence in the terms 
of the act.” And the law was laid down in equivalent terms in 
The State v. Click, [2 Ala. Rep. 26.] True, in The State v. 
Briley, [8 Porter’s Rep. 474,] it was said, that in an indictment on 
a statute, “all that the law requires is a description of the offence 
in the words of the statute creating it. The only exception that 
is known to exist to this general rule, is, where a statute makes 
use of a technical term known to the law; as burglary, robbery, 
&c.” This language is not to be understood as an: expression of 
an abstract opinion of universal application; but it must be taken 
in reference to the case then before the court. There, the indict- 
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ment was founded upon a statute, which did not merely desig- 
nate an offence, but characterized it by prescribing its constitu- 
ents. As applied to such an enactment, the remark of the court 
was clearly correct. 

Hawkins says, that in charging a statutory offence, it is not 
“always sufficient to pursue the very words of a statute, unless 
by so doing, you fully, directly and expressly allege the fact in the 
doing, or not doing whereof the offence consists, without the least 
uncertainity or ambiguity.” Thus it has been adjudged, that an 
information on the statute of Henry the Sixth, for not abating so 
much of the price of wine sold as the vessels wanted of the stat- 
ute measure, is insufficient, if it did not expressly show how much 
they wanted. So an indictment on the statute against usury, 
should not merely allege that the defendant took more than the 
interest allowed by law; but it should be explicitly shown how 
much was taken. 

In the present case, the statute merely denounces the cruel and 
unusual punishment of a slave as a public offence, and prescribes 
the punishment. It does not declare with particularity what are 
its elements; and consequently, in framing the indictment the 
statute affords but little aid. Under such circumstances, recourse 
is to be had to the rules of pleading in criminal cases. According 
to these, the general terms in which the charge is made against 
the defendant, is not sufficient; but it should be alleged what pun- 
ishment was inflicted and how, that the court might judge whe- 
ther the accused should have been put upon his trial; that he may 
know what he is to defend against, and the jury know how to ap- 
ply the evidence. 

This brings us to the conclusion that the indictment is defec- 
tive, because of the generality of the terms in which the defend- 
ant is charged. We regret the necessity imposed on us, of re- 
versing the judgment in this case. upon an objection taken after 
conviction, where the defect complained of, could scarcely have 
operated prejudicially to the defendant. But we must hold the 
scales of justice in equipoise, and however odious the offence, we 
must admeasure right to every one according to law. 

The judgment of the circuit court is reversed, and the defend- 
ant is directed to remain in custody to abide further proceedings, 
unless he shall be otherwise discharged. 
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BATES v. RYLAND. 


1. The consent of the endorser of a note, not payable in Bank, that suit may be delayed against 
the maker, does not discharge the other statutory condition requiring that the maker shall first 
be prosecuted to insolvency. 

2. Where a credtior on account of his debt, accepts the note of a third person from, and endors- 
ed by his debtor, the creditor, upon its dishonor, is entitled to declare either on the endorse- 
ment or for the precedent debt ; but in either case he is bound toshew the same degree of 
diligence. 

3. The statutory condition that the endorser shall not be liable unless the maker is sued to the 
first court of the county of his residence, being waived for a specified time, is not revived at 
the expiration of thattime. Afterwards it is only necessary to prosecute the maker to insol- 
vency in order to fix the liability of the indorser. 

4, A suit against the endorser ofa note, not payable in bank, is premature, when the maker has 
not been prosecuted to insolvency, ind wien tLere is no fact which operates as a discharge 
of the condition. 

5. If, however, the maker is insolvent, and dies before the holder is by law required to sue him, 
the creditor is then discharged, and the endorser is directly liable. Quere—Whether his 
death alone does not produce the same consequence. But the death of the maker, after suit 
brought, will not cure the defect. 

6. A witness cannot be excluded by proving his confessions of an interest in the suit. 


War of error to the County Court of Mobile county. 


Assumpsit. The declaration contains three counts; the first 
and third are against the defendant Ryland, as the indorser of a 
promissory note, described in the first count as made by McRae 
& Lang, and in the last, as made by McRae. The note is not 
payable in any bank, and the excuse set out in both counts, for the 
omission to sue the maker to the first court of the county where 
he resided, is, that the suit was delayed by the consent of the de- 
fendant. The second count, is for money lent by the plaintiff to 
the defendant. 

The defendant demurred to the first and last count, and his de- 
murrer was sustained. 

At the trial, he also demurred to the plaintiff’s evidence. That 
was as follows: A note signed McRae & Lang, by C.C. McRae, 
surviving partner, dated Mobile, 7th March, 1838, payable one 
day after date, to the order of the defendant, for 3,600 dollars, and 
indorsed by him. A witness proved that the defendant in a con- 
versation with him, said he had procured some money from the 
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plaintiff, and gave a note for it prior to his departure from the 
city. The witness did not know the amount of the note. The 
defendant had leftnotes with McRae & Lang, (the indorsersof that 
note) to be collected, and the money to be applied to its payment. 
The same witness also proved, that he was present at a previous 
trial of this suit, and that McRae, the maker, who is now dead, 
then testified that the note, in evidence in this suit was given by 
the defendant to the plaintiff, in lieu of the other note, which was 
given up. That the nvte was drawn in this form, to enable the 
holder to claim interest; but he was to wait 12 months with the 
makers. He also testified that he, McRae, had collected the 
notes left with him by the defendant, prior to the suit, and had 
used the money. The witness further proved, that McRae was 
insolvent at the date of the note, and that his insolvency became 
notorious a short time afterwards. 

The court sustained the demurrer to the evidence, and gave 
judgment for the defendant. 

The evidence of a witness for the plaintiff, had previously been 
offered, and its introduction resisted, on the ground of interest. 
One of the interrogatories propounded by the defendant to this 
witness, was, whether she had any interest in the suit or claim, or 
would be in any manner benefited by a recovery against the de- 
fendant. This was answered in the negative. The defendant 
read the. deposition of another witness, who stated that she had 
asked the witness whose deposition was resisted, if she was not 
interested in the money contended for in this suit, and her reply 
was, yes. The defendant’s witness then said, she had always un- 
derstood that the other w.tness’ mother, herself and her brother, 
were interested; to which the other replied, that her mother, her- 
self and James F’. Baces, owned some cattle together; that James 
F. Bates drove the cattle to town and sold them, and that he had 
never made any division of the money. 

A witness also proved, that the plaintiff told him he had bor- 
rowed a part of the money from his sister (the witness whose de- 
position was resisted) to lend to the defendant,.and that he was 
responsible to her for it. 

Upon this evidence, the court rejected the deposition, and the 
plaintiff excepted. 

The sustaining the demurrers to the first and third counts. 

The judgment upon the demurrer to evidence—and, 

The rejection of the deposition was now assigned as error. 
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Puitures, for the plaintiffin error—made the following points: 
1. Under the statutes, prescribing how an indorser shall be made 
liable, suit to the first court against the maker, and a return of no 
property, is put instead of demand and notice by the law mer- 
chant. The act contemplates that the parties may agree other- 
wise, and allows consent as an excuse for the omission to comply 
with the requisitions. So, other circumstances have been held 
to excuse suit at the first court, or afterwards. [4 8. & P. 408; 
2 Ala. Rep. 736.] 

It is true, a return of no property, is mentioned in the statutes; 
but it is presumed, the fact of insolvency is the material matter 
upon which the indorser’s liability becomes fixed; and it would be 
difficult to avoid the consequences of an admission of insolvency. 

2. The giving of the note in this case, was no discharge of the 
pre-existing contract. It was the substitution of one promise for 
another, without any new or distinct consideration—consequent- 
ly, as soon as the note of McRae was dishonored, or remained 
unpaid, after the time given with the consent of the defendant, the 
plaintiff was entitled to sue on the original contract—[6 Shepley, 
250; Hughes v. Wheeler, 8 Cowen, 77; Raymond v. Merchant, 
3 ib. 147]—unless it was otherwise expressly agreed. [Page v. 
Bank, 1 McCord, 449; 7 Wheat. 35; 2 Caines, 117; 6 Term, 52; 
8 ib. 451; 7 ib. 64; 9 Conn. 23; 3 H. & J. 193; 5 John, 68; 2 
John. Ca. 438; 7 John. 313; 9 ib. 310; 2 Ld. Raymond, 928; 
5M. & S. 62; 4 Gill & J. 307.) 

3. The deposition was improperly rejected upon the confes- 
sion of interest in the witness; even if any such confession of in- 
terest is clearly proved. [5 Mass. 261; 8 ib. 487; 2 J. J. Marsh. 
188; 4 ib. 116; 4 McCord, 310; 6 Shepley, 412; 5 Ala. Rep. 35.] 


CampBELL, contra, insisted—1. That two conditions are im- 
posed on the holder of a note, not payable in bank, before an in- 
dorser can be charged. 1. A suit against the maker at the first 
court. 2. A recovery of judgment against him, and a sheriff’s 
return of no property: each of these conditions may be waived or 
discharged without affecting the other. [4 Ala. Rep. 394; 2 
ib. 736.] 

2. The note of McRae & Lang was an additional security to 
the plaintiff; and the precedent debt of the defendant for the loan, 
was thereby extinguished; therefore, suit could be brought only 
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upon the contract of indosement. [21 Wend. 450; 1 Hill, 516; 
2 Porter, 401.] - 


GOLDTHWAITE, J.—The case now to be considered, in- 
volves the construction of the several statutes defining the liabili- 
ty of indorsers of promissory notes not payable in bank; and this 
construction will be best come at by a collation of the original 
statutes. 

The act of 1828, was the first which made a distinction be- 
tween notes payable in and out of bank; and, with respect to the 
latter class, provided that the assignee might sue the maker-and 
indorser in the same action, ifsuit was brought to the firstycourt 
of the county where the maker resided; but, if the assignee failed 
to join the indorser in the action, he was not permitted to sue the 
indorser until the maker was prosecuted to insolvency; which was 
to be proved by a return of nulla bona, or other sufficient proof. 
If the assignee failed to sue the maker to the first court, then the 
indorser was discharged from liability, unless the suit against the 
maker was delayed by his consent. [Acts of 1827-8, p. 37.[ 

The act of the next session, takes trom the assignee the right 
to maintain a joint action against the maker and indorser, and 
provides, that the return of no property found, upon.an execution 
against the maker, shall be sufficient evidence of his insolvency 
to authorise a recovery against the indorser. [Act of 1828-9, 
p. 59.] 

It will be seen, therefore, that the act of 1827, as controlled by 
the subsequent amendment of it, imposes two conditions as -pre- 
liminary to the liability of the indorser; the first is, that a suit a- 
gainst the maker shall be brought to the first court of the county 
where he resides; the second is, that the maker shall be prosecu- 
ted to insolvency. Ifthe first of these conditions is not perform- 
ed, the indorser is discharged, unless the suit against the maker 
is delayed by his consent. There is nothing whatever in the sta- 
tute, which warrants the inference that the consent of the in- 
dorser to the delay of suit against the maker, shall relieve the 
holder from a compliance with the other condition. Nor is there, 
in our judgment, any sufficient reason to engraft such a construc- 
tion on the statute. The legislature has thought proper to declare 
that there shall be no remedy against the indorser until the ma- 
ker has been prosecuted to insolvency, and the consent of the for- 











n 
412 | ALABAMA. 
Bates v. Ry land. 














mer, that the suit against the latter may be delayed, connot invest 
the assignee with@new and distinct right, independent of his con- 
* tract; which would be the effect, if the liability of the indorser, 
instead of being conditional upon the prosecution of the maker to 
_ insolvency, was to become direet and absolute at the expiration 
of the time given by the holder to the maker. It is true, that un- 
der peculiar circumstances, a very liberal construction has been 
given to these enactments, so as to let in the remedy against the 
indorser, when, from the occurrence of some fact, subsequent to 
the indorsement, it is impossible to perform the conditions with- 
in the State. [Roberts v. Kilpatrick, 5 S. & P. 96; Woodcock 
v. Bennet, 2 Porter, 456.] But the construction given under such 
circumstances, has no application to the present case, when there 
ig no pretence that the condition might not have been performed. 

Our conclusion on this point of the case. then is, that the con- 
sent of the indorser, that the suit against the maker might be de- 
layed, did not discharge the other condition upon which his lia- 
bility depends; and that, notwithstand.ng the consent, it is incum- 
bent on the assignee to prosecute the maker to insolvency, unless 
that condition in the contract is otherwise discharged. The con- 
sequence of this conclusion is, that the judgment on the demur- 
rer to the counts, is free from error. 

2. The next question is that which arises on the demurrer to 
the evidence The plaintiffinsists the proof shows that the note 
executed by McRae was no discharge of the pre-existing liability 
of the defendant. What this pre-existing liability was, is very 
clearly shown by the statement of the testimony given by McRae 
at the previous trial When the note, now sued on, was made, 
another was given up, to which the defendant was the maker and 
McRae & Lang indorsers. That note was, doubuess, for money 
lent by the plaintiff to the defendant, but there is no evidence 
showing, or tending to show, that.the one sued on was founded 
on the same consideration. McRae had collected money for the 
defendant, and used it, instead of paying the note which had pre- 
viously been given to the plaintiff; and the money thus used by 
McRae, was the consideration for which the note sued on was 
given. The actual consideration of the note, as between McRae 
‘and the defendant, is not, however, a material inquiry, as it is clear 

tthe note was passed tu the plaintiff in lieu of the other note, 
and could have been given in evidence under the count for money 


: ‘ 





JUNE @PRRM, 1844. 673. 
*~ Batos v. Ryland. ; ” Spe 


. 








lent, if the effect of the new contract was 1erwige than’ to dis. 
charge or suspend the former one. We say erefore, omyene 

the evidence in this point of view. 

_, Notwithstanding the use, byMeRae, of money which his oie 

to. apply. to the payment of th de ‘by the defendant in thie 

first instance, yet the latter liable to, the plaintiff, and” 
might. have been sued immediately; instead of this egurse being 

taken by. the plaintiff, the..parties met, the rew. note is transfer- 

red and the old one given up or cancelled. The new note was 

drawn at one day after date to cnable, the plaintiff to draw inte- 

rest, but the agreement was to give the maker twelve months to 

pay it. Under these facts, nothing is more clear than that the 

creditér, on account of the previons indebtedness. of the defend- 

ant, accepted from him the note of McRae, without any stipula- 

tion Gr understanding with tespect to the nner in which it 

should operate on the existing claim. - It, therefore, becomes ‘ne. * 
cessary to inquire, what consequences flow from: these acts: of 

the parties. 

In England, the effect of taking note, under such, cireum- 
stances, is that the creditor cannot proceed fot the original debt 
without showing the use of due diligence to obtain. payment of 
the substituted note, and notice to the party of its dishonor — 
[Chitty- on Bills, 8 ed. 198, and cases there tited.] Mr. J ustice 
Story lays down the same doctrine, in very broad. terms, as the 
recognized law in this country. [Story on Bills, 127, §112.J—% 
The supreme. court of New York seems. to go farther, and held, 
that the original debt is- gone by the,acceptance, on: account of 
it, of the note of a third person indorsed by the debtor, so that no 
remedy whatever can be had except on the indorsement. [Fris- 
bee v. Larned, 21 Wend. 452.] If we are correct in supposing 
this to be the effect of the decision just cited, it carinut, as it 
seems’ to us, be reconciled with the English decisions; for there, 
it is certain, that a suit is maintainable upon the original conside- 
ration; and, in a modern case, Such wag fieldlto be the rule, al- 
though the bills, received on aceount of* the consideration sued 
for, had been passed off to others, upon showing that they had 
‘been taken up by the plaintiffs after being dishonored, and were 
then in the hands of their agent abroad. [H. idwin v. Mendiza-® 
bell, 10 Moore, 477.] . So, too, in Keausiake v. Morgan, [5 Terity » 
513} which i is the leading. case, it 18. conceded that ¢ a a plea, 6 ane 
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action for the original consideration, asserting the note of a third 
person had been ‘accepted on account of the debt, would be well 
answered by a feplication that the note had been dishonored 
and notice duly given, These authorities show, very conclu- 
‘sively, that it is immaterial whéther the action is founded on the 
precedent debt, or on the note er bill received on account of it, as, 
in either case, the plaintiff is bound to show due diligence; and, 
when the suit is for the original consideration, to also show that the 
note indorsed to him yet remains his property. 

The examination thus made, leads us to the opinion that the plain- 
tiff here is entitled to declare for the precedent debt or considera- 
tion, but he is not entitled toa recovery upon it without showing 
the same degree of diligence as is necessary to charge the de- 
fendant on his indorsement. Independent of authority, we think 
this conclusion can be supported by sound reasons. If the note 
was indorsed to and owned by a third person, he would have no 
other rights than such as accrued to him as indorser of the pa- 
per. As these rights depend almost entirely, as against the in- 
dorsers, upon the exercise of diligence, once gone by Jaches, they 
cannot be revived by coming into the possession of a former in- 
dorser. If /aches will discharge an indorser who receives money 
as the consideration of his indorsement, the same reason applies 
with equal force when the consideration is a precedent debt, as 
it is impossible to say that he may not be as much injured by the 
*~ omission of due diligence in the one case as in the other. 

3. It is true, the diligence required of the holder of a note is 
widely different, under our statutes, from that called for by the 
commercial law; but the difference does not, in our judgment, 
affect the principle on which the liability depends. Under both 
systems, the contract of the indorser is conditional, and not ab- 
solute. Under the one, demand of payment of the maker and 
notice to the indorser, is the condition; and under the other, a suit 
prosecuted to insolvency against the maker; and, also, that such 
‘shall be commenced at the first term of the court where the ma- 
ker resides, unless delayed with the consent of the indorser. In 
the present case, the evidence was suffigient to authorize the infer- 
ence, that the suit against the maker Was delayed, with the de- 
~ fendant’s consent, for 12 months; and the condition required by 
the statute, in this respect, being waived, was not revived at the 
expiration of that period: it was necessary only to prosecute to 
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insolvency at some time after the expiration of that given as: 
delay. 

4, The evidence demurred to, does not show the existence of 
any suit against McRae, or McRae & Lang as the makers of 
this note; consequently, there is nothing from which to infer that 
the second condition imposed by the statute, has been performed; 
nor is there any peculiar circumstance exhibited which leads to 
the conclusion, that this condition might not have been performed 
at the time when this suit was instituted. We infer, therefore, 
that the suit was prematurely commenced, whether the remedy 
is considered as on the note or as on the original debt. 

5. The evidence, however, discloses the fact that McRae is 
now dead, and was insolvent soon after making the note. Ifhe 
alone is bound by this note as maker, we. think there is no ques- 
tion that the concurrence of his death and insolvency would be a 
discharge of the statutory condition. Indeed, it may be de- 
serving of serious consideration, whether the mere intervention of 
the death of a maker of a note, does ‘not produce the same con- 
sequences to the indorser,inasmuchas it becomes impossible theres 
after, to comply with the condition imposed by statute. The 
death of the maker of the note having occurred subsequently to 
the commencement of this suit, does not cure the defect in the ti- 
tle to sue. The rights of the parties must be examined as they 
were when the suit was instituted; and, as we have shown, being 
then premature, it cannot be sustained by the occurrence of a 
fact, the existence of which, at its commencement, would have 
authorized the suit. 

6. Upon the question raised in regard to the rejection of the 
witness, there is no conflict of decision. A witness cannot be ex- 
cluded by merely showing his confessions to others that he is in- 
terested. [See cases collected in Cowan & Hill’s notes, 258.] 
In no aspect is proof of such confessions any thing more than 
hearsay; and if permitted to exclude a witness, no rule would 
tend more effectually to prostrate justice. We place our deci- 
sion on this ground, because it is perfectly clear; remarking, at 
the same time, that the evidence of the confession itself does not 
seem to establish any interest. Although the admission of the 
testimony of the witness possibly would not have produced a dif- 
ferent result in the court below, yet the evidence was proper to 
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be left to the jury under the commo.i count; and, therefore, for 
this error, the judgment is reversed. 
Reversed, and remanded. 





THE STATE v. SLACK. 


1. The court has the power, aftera conviction fora felony, to grant a new trial, With the con- 
sent of the prisoner, and the verdict and judgment will be no bar to his being again tried for 


the same offence. 


Tus case was brought from the Circuit Court of Fayette on 
points reserved by the presiding judge as novel and difficult. 


The prisoner was indicted for the murder ofaslave. The jury 
found him guilty of murder in the second degree, and the court 
sentenced him to imprisonment in the penitentiary for ten years. 

A motion was made for a new trial, because the verdict of the 
jury was contrary to law and evidence; which motion was allow- 
ed by the court, and a new trial granted, if this court should be 
of the opinion that a new trial can be granted in such a case as 
this. 


Arrorney Generat, for the State. The provision of the 
constitution of the United States, that “No person shall be twice 
put in jeopardy of life or limb for the same offence,” is an ancient 
maxim of the common law; and to that source we must look to 
ascertain its meaning. It is by the force of this acknowledged 
maxim of the common law, that a prisoner cannot, after an ac- 
quittal, be again tried for the same offence; and the same rule ap- 
plies where he is convicted. No case can be found in the Eng- 
lish books in which a new trial has been granted, where the trial 
has been regular, and the jury has passed upon the prisoner’s 
guilt. He cited 2 Sumner, 19. 


Martin & Hentineton, contra, were stopped by the court. 
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They referred to 7 Porter, 217; 3 Dall. 315; 2 Mass. 303; 1 
Blackford, 395; 6 S. & R. 577; State v. Fisher, McCord’s Rep. 
264; 18 Johns. 212; 1 Johns. C. 104. 


ORMOND, J.—The humane maxim of the common law, that 
no one shall be twice put in jeopardy of life or limb for the same 
offence, has been engrafted on the constitution of the United 
States, and adopted into our bill of rights. 

In the case of the State v. Ned, [7 Porter, 217,] we had occa- 
sion to consider the effect of this maxim upon the rights of a pri- 
soner who had been put on his trial in a capital case, and the jury 
discharged from rendering a verdict because they had declared 
they could not agree; and it was then held, that he was entitled to 
his discharge—that having been once in peril of his life, he could 
not again be put upon his trial for the same offence, unless the 
jury had been discharged from rendering a verdict from the clear 
and pressing necessity of the case, which necessity did not exist 
in that case. ; 

In this case, a regular trial has been had, and the jury have 
found the prisoner guilty; and the only question is, whether, with 
his consent, a new trial may not be granted. 

The common law maxim and the provision in our bill of rights 
were, beyond all controversy, designed to protect the lives and 
liberties of the people—it is the privilege of those who have been 
tried for the commission of crime, not to be again tried for the 
same offence; and it would seem to be a perversion of the prin- 
ciple to give it such a construction as to prevent the accused from 
waiving it when it is clearly his interest to do so, It is true that 
the common law did not permit one on trial for a felony to con- 
sent to any thing which could operate to his prejudice: his con- 
sent, therefore, to an irregularity upon his trial, would not con- 
clude him from afterwards taking advantage of it. 

This principle is fully illustrated in the case of Alexander and 
Charles Kinlock, tried for high treason in 1746. In that case, 
after the prisoners had pleaded not guilty, and a jury were im- 
pannelled, on the motion of the prisoners, they were permitted to 
withdraw their plea, and the jury were discharged, to permit 
them to plead to the jurisdiction of the court. The plea to the 
jurisdiction being overruled, and the prisoners again put upon 
their trial and found guilty, moved in arrest of judgment, the dis- 
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charge of the jury first impannelled. The motion was based up- 
on the maxim, that having been once in peril of life, they could 
not again be put upon their trial, and that they were incapable 
of consenting to any irregularity upon the trial The question is 
argued at great Jength upon the motion by Mr. Justice Foster, 
and he shows that the prisoners could not avail themselves of 
the permission, given at their request, to withdraw a juror, be- 
cause it was a privilege accorded to them by the court. “Not to 
bring their lives twice in jeopardy, (which is one great inconve- 
nience of discharging juries in capital cases,) but merely to give 
them one chance for their lives, which it was apprehended they 
had lost by pleading to issue.” [TF oster’s Crown Law, 37.] 

In England, when doubts arise as to the propriety of a con- 
viction in a case of felony, the practice has been, for many years, 
not to grant a new trial, but to recommend the prisoner to mercy, 
and a pardon is the invariable result. And in the King v. Maw- 
bey, [6 Term, 638,] we find Lord Kenyon laying down the rule 
to be that “in offences greater than misdemeanors, no new trial 
can be granted at all.” It is said there is no stance of a new 
trial having been granted after a regular conviction fora felony 
in that country, in the last three hundred years. [Chitty’s Crim. 
Law. 3 Am. ed. 654; 2 Russell on Crimes, 530; 13 East. 416.] 

In this State, and in many other States of the Union, the rule 
has been different, and the practice has been to grant new trials 
in capital cases, at the instance of the prisoner, where a well 
founded doubt exists as to the propriety of the conviction. ['The 
United States v. Fries, 3 Dall. 315; Commonwealth v. Green, 17 
Mass. 515; People v. McKay, 18 Johns. 212; 1 Blackford, 395.] 

In the case of the United States v. Gilbert, [2 Sumner, 19,] Mr 
Justice Story, after an elaborate examination of this question, 
has attained the conclusion that a new trial can be granted ina 
capital case where the jury, for sufficient cause, has been dis- 
charged from giving a verdict. He denies that any instance can 
be found in which the English courts have granted a new trial 
in such a case, where the indictment was sufficient, and there has 
not been a mistrial, and agrees that no such right exists in this 
country. 

It is certain, as already stated, that the English courts in mod- 
ern times do not grant new trials in cases of felony, but accom- 
plish the same object by a recommendation to the crown for a 
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pardon, which is always granted. It does not, however, follow 
that it is against the principles of the ancient common law that 
the court should have power to grant a new trial when a doubt 
exists as to the correctness of the verdict. It would seem to be 
much more consistent with the spirit of humanity which pervades 
it, that a new trial should be granted by the court, than that the 
prisoner should depend on the mercy of the executive. 

It cannot be questioned, that the clause in our bill of rights, 
upon which we have commented, was intended for the protec- 
tion of the citizen, and it would be a mockery to put such a con- 
struction upon it as will make it operate to his prejudice. We 
are, for these reasons, of the opinion, that the court may, with 
the consent of the prisoner, grant a new trial after a convic- 
tion for a felony; and that the verdict and judgment will be no 
bar to his being again tried for the same offence. 

Let the judgment be reversed, and the cause remanded for an- 
other trial. 





KIRK, er au. v. SUTTLE. 


1. Where the plaintiff demurs to the defendant’s plea, and submits his ease to the 
jury, who return a verdict against him, he cannot object, inan appellate court 
that this was no judgment on his demurrer, or that it should have been sus- 
tained. 

2. A commission to take a deposition was addressed to Thomas N. Barnkam and 
William Carr, or either of them, it was executed bya person who signed his 
name Thomas N. Barham: Held, that the name being dissimilar, it could not 
be intended that the person certifying the deposition was one of those to whom 
the commission was addressed. 

3. Inan action against the sheriff, for levying an execution on property which be- 

longed to a thind person, C. was offered as a witness for the defendant, who 

stated that he was a stockholder in a banking company; that N. it wasproved, 
was the reputed agent of the company, and had given an indemnifying bond to 
save the sheriff harmless for levying on and selling the property in question: 

Heid, that the proof of N’s agency was sufficient as applied to the present cas®, 

and that C. was a competent witness for the defendant. 
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4, Where the defendant st pleaded» several pleas, all of which were good, and the jury 
returned a gencral verdict in his favor, the plaintiff cannot object on error, that 
the court refused to chargethe jury, that if they found for the defendant they 
should state to which of the pleas their finding applied. 


Warr of error to the Circuit Court of Bibb. 


This was an action of trespass at the suit of the plaintiff in er- 
ror, against the defendant, for taking and carrying away a female 
slave named Amy, four mules, two horses, one wagon and one 
barouch, alleged to be the property of the plaintiffs. The cause 
was tried on the plea of not guilty, to the entire declaration, and 
two special pleas of justification, as to all the property in question, . 
save the mules, under writs of fieri facias, against the goods and 
chattels, &c. of William Kirk, which were placed in the hands 
of the defendant, as the sheriff of Bibb county, to execute. A 
verdict was returned for the defendant, and judgment thereon 
rendered. 

On the trial, the plaintiffs excepted to the ruling of the presi- 
ding judge. It appears from the bill of exceptions, that the plain- 
tiffs offered as evidence, several depositions taken in the State of 
Mississippi;the defendant objected to their admission,on the ground 
that they were taken by Thomas N. Barham, under a commis- 
sion addressed to Thomas N. Barnham and William Carr, or 
either of them; the objection was sustained by the court, and the 
depositions excluded. 

The defendant offered as a witness, James Cave, but the plain- 
tiffs objected to his examination, on the ground that he was in- 
terested in the result of the suit; the witness being examined on 
his voir dire, stated that he did not know that he was interested, 
but said he was a stockholder in the Real Estate Banking Compa- 
ny of South Alabama. It was then shown, that Robert R. Nance 
had given an indemnifying bond to the defendant as sheriff, to 
save him harmless for levying on the property, for the seizure and 
sale of which, this action was brought; that a part of the proceeds 
of what‘had been sold, had been applied to a judgment in Nance’s 
favor, and that Nance was the reputed agent of the Real Estate 
Banking Company. The court adjudged that Cave was a com- 
petent witness, but the facts recited mitght go to the jury to im- 
peach his credibility. 

The plaintiff's counsel then prayed the court to charge the ju- 
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ry, that if they should find for the defendants, they should render a 
special verdict, stating under which of the defendant's pleas they 
found their verdict, which charge was refused by the court. 

The plaintiffs here assign for error the questions arising upon 
the bill of exceptions; andfurther, that there was a demurrer to 
the third plea, which does not appear to have been disposed of 
by the circuit court. 


E. W. Peck, for the plaintiffs in error. 
C. G. Epwarps, for the defendant. 


COLLIER, C. J.—1. In respect to the demurrer to the third 
plea, that “will be considered as Waived, and the parties under- 
stood to have gone to trial, without requiring an issue to be 
made up.” [1 Ala. Rep. 155, N. S.] 

2. The commission to take a deposition, is the warrant by 
which the persons to whom it is addressed are authorised to exa- 
mine the witness, and to make the testimony admissible, it should 
be taken and certified by the commissioners specially designated, 
and at the time appointed for the purpose. [Worsham v. Goar, 
4 Porter’s Rep. 441.] In Campbell & Webb v. Woodcock, 2 
Ala. Rep. 41, it was held that acommission addressed to S. orany 
justice of the peace of L. county, &c. did not authorise any one 
but S. to take the deposition. [Collins v. Fowler, [4 Ala. Rep. 
647. See also,3 Wash. C.C. Rep. 404; 4 id. 215-9.] 

In the present case, the commission is an authority to Barnham 
and Carr, or either of them, but it is executed by Barham alone. 
This latter name is very different from that of either of the com- 
missioners, and it cannot be assumed that he is the same person 
as Barnham, merely from the fact, that he has the same christian 
name. Whether it would be competent to prove their identity 
by extrinsic proof, is a question not presented for our decision; 
in the posture in which the question comes up, we are satisfied 
that the depositions were rightly excluded. 

3. The evidence of Cave’s interest, was not such as authotised 
his rejection as a witness. Although he was a stockholder in 
the Real Estate Banking Company, there is no sufficient proof 
that Nance was the agent of that association. It was not shown 
that he acted in that character, but merely that he was reputed 
to be its agent. This is a fact which, if it existed, should have 
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been proved by evidence more satisfactory than reputation, in 
the usual.acceptation of that term. Butif the fact of agency had 
'been established, the proof that the Banking Company was inter- 
ested in the result of this suit, is altogether insufficient; for it by 
no means follows that the principal is necessarily interested in 
‘every judgment recovered by the agent in hisown name. This 
‘would be to maintain, that by taking upon one’s-self the charac- 
ter of agent, he is incapable of dealing upon his own account, and 
relinquishes to the principal all judgments and other claims which 
may be in his favor, or stand in his name. 

4. It is unnecessary to consider whether the charge prayed by 
the plaintiff’s counsel, should have been given or not. Its refusal 
did not injuriously affect them; for ifthe jury did not believe the 
pleas of justification to be true, they must have been satisfied that 
the plaintiffs failed to make out their entire case. And whether 
the justifications were sustained by the defendant or not, the 
plaintiffs certainly failed to prove the trespass as to the mules.— 
This is all shown from the state of the pleadings—the general is- 
sue negativing the cause of action in tote. 

The pleas are all well pleaded, and if demurred to, would be 
adjudged good. There is then no reason perceivable why the 
plaintiffs should be allowed to object, that the charge asked for, 
was not given. The judgment of the circuit court must be af 
firmed. 





CARPENTER, er au. v. LEWIS, er au. 


1. Boards, tails and ‘bricks, cut and made from the soil of land belonging to the 
United States, and appropriated by the maker, do not pass to one who subse- 
quently purchases the land from the United States, although the severed chat- 
tels are remaining on it; and the maker may maintain trover for their cort- 
version by the person who thus becomes the owner of the land, he showing no 
connexion between himself and the United States with respect to the severed 
‘chattels. 


Wrir of error to the Circuit Court of Randolph county. 
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Trover, by Lewis and the other plaintiffs, to recover damages 
from the defendants for the conversion of certain bricks, boards 
and rails. 

The defendants pleaded the general issue; and, also, that the 
property in the bricks, &c., was in one of them, To the latter 
plea, the plaintiff demurred, and the court sustained the de. 
murrer. 

At the trial, the proof conduced to show, that the bricks, boards 
and rails were made by the plaintiffs on and out of the soil and 
timbers of a certain 40 acre tract of land, which, at the time when 
the bricks, &c., were made, belonged to the United States; being 
then unoccupied and subject to entry. The bricks were in a 
kiln, burned, and fenced in by the rails and covered by the boards 
on the said tract of land, from August, 1842, until the middle of 
October of the same year. . 

One of the defendants entered and paid for the tract of land on 
the 12th September, 1842, and showed the proper certificate in 
evidence. After this time, the defendants took the bricks, sold 
them, and used the rails and boards. 

On this evidence, the court charged the jury, that the bricks, 
rails and boards were of that kind of property for the conversion 
of which an action of trover would lie; that if the bricks, &c., 
were made by the plaintiffs out of the soil and timber of the 
said tract of land, prior to the 12th of September, 1842, the de- 
fendants were liable for the conversion, although one of them 
then entered the land, and the bricks, &c., were remaining on it 
at the time of the conversion; and that there was no difference, 
so far as this case was concerned, whether the plaintiffs were re- 
garded as trespassers on the public lands or tenants at will of the 
United States. These charges were excepted to, and are now 
assigned as error; as is also the overruling of the plea demurred 
to. 


Rice, for the plaintiffs in error, cited 4 Ala. Rep. 402;7 Cow- 
en, 95; 6 Johns. 169; 1 Ala. Rep. N.S. 219. 


W. P. Curtron and Huntinepon, contra. 


GOLDTHWAITE, J.—The defendants do not pretend that 
either of them had any title to the land out of the soil of which the 
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bricks were made, and from which the timber for the rails and 
boards was cut, at the time when these matters were severed 
from the freehold by the plaintifls- Neither is it a question whe- 
ther the rails were appendant to the land, at the time of the entry 
of it by one of the defendants, in consequence of constituting a 
fence or inclosure for the protection of the soil or of the buildings 
upon it. The matter to be determined is, whether the defend- 
ants can resist a recovery, eitheron the ground that one of them 
is entitled to these chattels by virtue of his entry of the land; or 
by reason of a title in the United States superior to that of the 
plaintiffs. 

The general rule is, that when chattels, which in their natural 
state are a part of the freehold, are severed therefrom, they be- 
come personal chattels, and belong to the owner of the land.— 
Thus it has been held, that the owner might maintain trover for 
boards sawed from timber cut from his lands by a trespasser. 
[Brown v. Sax, 7 Cowen, 95.] And the same rule has been held 
to apply to charcoal made upon the land of another by a tres- 
passer. [Curtis v. Grant, 6 Johns. 168.] It may, perhaps, ad- 
mit of some question, whether the damages consequent upon a 
recovery, in cases such as are cited, should include the increased 
value which is given to the chattel by the labor of him who con- 
verts it. However this may be, these decisions are satisfactory 
to show that, by the severance from the freehold, the chattels be- 
come the personal goods of the owner of the land. The soil, 
from which these chattels were severed, was, at the time of the se- 
verance, owned by the general government, and, therefore, it fol- 
lows they belonged to the United States, unless the plaintiffs 
were permitted by usage or law to enter upon the public domain 
and appropriate the soil and timber. We donot propose to con- 
sider whether the plaintiffs are thus permitted; because, as be- 
tween them and the defendants, this is an immaterial question. 
Previous to the acquisition of the title, by one of the deféndants, 
the chattels had not only been severed from the land, but had 
also been appropriated and converted by the plaintiffs; therefore, 
it may be questionable whether any title could be conveyed by 
actual sale; but conceding that the absolute title might be con- 
veyed by the United States, we think it very clear, that the de- 
fendant Carpenter, by his entry of the land, acquired no title to 
the severed and appropriated chattels. In this respect, the case 
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is not different from what it would have been if the title had been 
acquired from an individual. 

The defendants can claim no protection from the supposed 
right of property in the United States, because they are in no 
manner connected with it. As between the parties to this suit, 
the plaintiffs have the right of possession, and this is sufficien to 
enable them to maintain trover against a stranger. [Duncan v. 
Spear, 11 Wend. 55; Pinkham v. Gear, 3 N. H. 484.] 

As to the plea, it may be that it was improper to sustain the 
demurrer; but that is now immaterial, as the same defence was in 
evidence under the general issue; and, therefore, no injury has 
resulted to the defendants, as was decided in McKinzie v. Jack- 
son, [4 Ala. Rep. 230.] 

Our conclusion is, that the record discloses no available error. 

Judgment affirmed. 











THE STATE v. NEILL. 


1. In a prosecution by the State against a husband for an assault and battery on 
his wife, the wife isa competent witness for the husband to disprove the charge. 


Novet and difficult questions, from Dallas Circuit Court. 


The defendant was indicted for an assault and battery upon 
his wife. Upon the trial, he offered to introduce her as a witness, 
to disprove the charge, but the court, on motion of the solicitor, 
considering her incompetent, excluded her, and reserved the con- 
sideration of the question for this court. 


Artrorney Generat, for the State,—cited 2 Starkie’s Ev. 707; 
Arch. P. 148; Bull. N. P. 286; 1 Hale, 301; 1 Stew. 635; Green- 
leaf’s Ev. 391; 2 Hawk. 600. 


G. W. Gay_e, contra—cited 2 Russell on Crimes, 550, top 
page. 
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ORMOND, J.—Husband and wife cannot, in general, be wit- 
nesses for or against each other. The exclusion rests, not only 
on great principles of public policy resulting from the marriage 
relation, but also because their interests are identical. To this 
rule, there are certain exceptions, one of which is, that the wife 
may be a witness for the prosecution against the husband, to prove 
violence or injury to her person. This was so held in Lord Aud- 
ley’s case, and has been considered as law ever since. Can she 
in such a case be a witness for him to disprove the charge. It is 
stated by Philips in his treatise on evidence, that she is a compe~ 
tent witness, [1 vol. 85,] and the authorities appear to sustain him 
in the position, [Rose v. Sergaint, 1 Ry. & Moody, 354,] where 
the opinion of Chief Justice Gibbs is cited with approbation, that 
in all cases where a wife can be examined against her husband, 
she is competent to testify for him; and upon an indictment for a 
forcible marriage, he permitted the wife to testify for the husband, 
and to prove that the clopement and marriage were voluntary. 

Considered upon principle, we are unable to perceive any good 
reason why the wife in such a case should be excluded. The 
offer of the wife as a witness, presupposes the case to be made 
out prima facie by other proofs. But certainly the wife must 
know the fact better than any other person, and if willing to be 
examined, ought to be permitted to testify. It is supposed that 
the caresses or coercion of the husband, might induce her to con- 
ceal the fact. Ifthe former, it would seem to prove that the 
breach, if any existed, had been healed, and the State could cer- 
tainly have no interest in exposing to the public gaze, a matrimo- 
nial dispute, which those, most, if not solely, interested in, were 
willing to bury in oblivion. If the latter, it can work no injury, 
armed as the wife is, with power to redress herself, if such coer- 
cion is unreasonable, or amounts to the threat or infliction of pun-. 
ishment, Besides, there may be extenuating circumstances, 
known only to herself, which, if given in evidence, would miti- 
gate or change the character of the offence. In every aspect in 
which we can consider the case, we think the testimony admissi- 
ble, and for its exclusion, the judgment must be reversed, and the 
cause remanded. 
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BLICK v. BRIGGS. 


1. A count in case is good, which alleges that the plaintiff delivered to the de. 

* fendant certain negroes to be hired out by him as auctioneer (upon a reasonable 
reward,) for twelve months, but to be delivered to the hirer upon his giving good 
security; and that the defendant did dispose of them to G. W. for that time, 
for $292, without security; in corsequence of which the hire remains unpaid, 
and is wholly lost, &c. 

2. The declaration alleges that it was agreed between plaintiff and defendant 
that the latter would be G. W’s surety for the sum of $292,-for the hire of 
certain slaves, if the plaintiff would credit G. W. therefor; that the plaintiff, 
at defendant’s special instance, &c. did give the credit, yet the defendant re. 
fused to become his surety ; by reason whereof the said sum remains unpaid, 
and is and will be wholly lost to the plaintiff : Held, that the declaration dis. 
closes a cause of action, for which case will lic, and that it was not bad, be. 
cause it did not aver the agreement was in writing. 


Wair of error to the County Court of Sumter. 


This was an action on the case at the suit of the plaintiff in 
error against the defendant. The declaration contains two 
counts. In the first, it is stated that the plaintiff caused to be 
delivered to the defendant two negroes (who are named, &c.,) 
to be hired out by him as an auctioneer for the space of twelve 
months; but the possession only to be given up by the defendant 
upon good security being given by the hirer; for which service, 
the defendant was to receive a reasonable reward, It is then 
alleged, that the two slaves were disposed of to one George 
Wilborne, for the term of twelve months, for two hundred and 
ninety-two dollars, and were delivered to him without security; 
whereby the hire remains unpaid, and is wholly lost, &c. 

The second count alleges, that it was agreed between the 
plaintiff and defendant that the latter should stand security for 
the sum of two hundred and ninety-two dollars, to be paid by 
George Wilborne for the hire of certain slaves, in consideration 
that the plaintiff would credit the latter for the hire. That the 
plaintiff, at the special instance and request of the defendant, did 
give the credit to Wilborne, yet the defendant refused to become 
his surety; by reason whereof, the sum of two hundred and ninety- 
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two dollars remains unpaid, and is, and will be wholly lost to 


the plaintiff. 


R. H. Ssrru, for the plaintiff in error. The demurrer is to the 
whole declaration, and if either count is good it is sufficient. It 
is believed that both counts are properly framed, and disclose a 
cause of action for which case is the appropriate remedy. [1 
Chit. Plead. 366, 370-1, 136, 7, 140, 146; Chitty on Bills, 228, 
263; Chitty on Con. 203; 3 Cranch’s Rep. 492.] 


No counsel appeared for the defendant. 


COLLIER, C. J.—We are at a loss to perceive upon what 
ground the county court sustained the demurrer to the declara- 
tion. The first count is clearly good; and the second, if main- 
tainable, discloses a cause for which the plaintiff may as well 
have sued in case as assumpsit. There was then no misjoinder, 
and the demurrer being general, should have been overruled in 
toto. 

Upon the hypothesis that it may have been supposed that the 
action was misconceived, we will briefly consider for what 
causes case is the proper remedy, at least so far as it is material 
to the present inquiry. It is said that this action is not confined 
to injuries merely ex delicto—it is a concurrent remedy with 
assumpsit for many breaches of contract, not merely for the pay- 
ment of money, whether the breach were nonfeasance, misfea- 
sance or malfeasance. Thus, case lies upon an express agreement 
in obstructing the plaintiff in the enjoyment of an easement, of 
which the defendant stipulated that hé should have the benefit; 
and it seems to be maintainable for not accounting for the pro- 
duce of bills delivered to the defendant to get discounted. 

It has also been held, that if a party has transferred a bill with- 
out indorsing it, when it was intended he should do so, a bill may 
be filed in equity to compel him; and a special action on the case 
may be maintained against him for a refusal. [Chitty on Bills, 
228, 263, 9 Am. ed.] 

In Burnett v. Lynch, [5 B. & C. Rep. 589,j it was said that 
case affords a most extensive remedy for all breaches of duty, 
quasi ex contractu; and where, from a given state of facts, the 
law raises an obligation to do a particular act, and there is a 
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breach of that obligation, and a consequential damage, an action 
on the case, founded in tort, is the proper remedy. Such an ac- 
tion has been sustained by the lessee against his assignee for neg- 
lecting to perform his covenants, in consequence of which the 
lessor had recovered damages of the lessee. In the case last 
cited, it was said by Abbott, C. J., that case often lies as a con- 
current remedy with assumpsit, and that it by no means follows, 
that because a promise may be implied by law, the action on the 
case, which is in terms founded on the breach of that duty from 
which the law implies a promise, may not also be maintainable. 

It is said there is no inconvenience in suffering the plaintiff to 
allege his gravamen as consisting in a breach of duty arising out 
of an employment for hire, and to consider that breach as tortious’ 
negligence, instead of regarding the same circumstances as form- 
ing a breach of prontise implied from the consideration of hire. 
[Govett v. Radnidge, 3 East's Rep. 70.] Not only where there 
is implied, but express contracts, if they create a duty, wll case 
lie; for “although there be an express contract, a party is not 
bound to resort to that contract, but he may declare on the tort, 
and say that the party has neglected to perform his duty.”—By 
Bayley, J., Burnett v. Lynch, wt supra. [Mast v. Goodson, 3 
Wils. Rep. 348; Bretherton v. Wood, 3 B. & B. Rep. 54.] 

By allowing a party to declare for a neglect of duty, although 
there is a breach of promise, a multiplicity of actions is some- 
times avoided; «and the plaintiff, according as the convenience of 
his case requires, frames his principal count in such a manner, as: 
either to join a count in trover therewith, if he have another 
cause of action, other than the action of assumpsit, or to join with 
the assumpsit the common counts, if he have another cause of 
action to which they are applicable.” [Govett v. Radnidge, ut 
supra; Weall v. King and another, 12 East’s Rep. 454.] Other 
advantages may result from the adoption of case instead of as- 
sumpsit. In the former, the defendant cannot always plead in 
abatement the non-joinder of other parties as defendants; and the 
plaintiff may frequently recover if he prove one of several de- 
fendants to be liable; which is not allowable in assumpsit. [Max 
v. Roberts, et al. 12 East’s Rep. 94; 1 Chit. Plead. 134-5, 8.] 

From this view of the law, it will be apparent that both the 
counts disclose a cause of action for which a declaration may be 
framed in case. In respect to the first count, the duty incum~ 
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bent upon the defendant, as well as its breach, are clearly stated. 
We were inclined to question the sufficiency of the second count, 
but further examination has satisfied us, that it is at least sub- 
stantially good when considered with reference to the act of 
1824, which dispenses with special demurrers and discourages 
objections that are merely formal. 

It cannot be assumed that the agreement disclosed in the se- 
‘cond count, is obnoxious to the statute of frauds. For any thing 
shown to the contrary, it may have been in writing, and if so, 
no such objection can be urged. In declaring on a contract to 
pay the debt of a third person, it is not necessary to allege that 
the promise was written; but it would be necsssary to prove it, 
unless its validity was admitted by the pleadings. 

Again; we could imagine a state of facts which it would be 
permissible to show, under the second count, that would establish 
aright of recovery, althcugh there was no written evidence of the 
defendant’s undertaking. But it is unnecessary, and, perhaps, 
improper in the condition in which this case comes before us, to 
be more particular, upon this point. It is sufficiently apparent 
from what has been said, that the demurrer was improperly sus- 
tained; the judgment is, therefore, reversed, and the cause re- 
manded. 








DESHA, SHEPPARD & CO. v. POPE & SON. 


1. A mere agreement to ship goods in satisfaction of antecedent advances, will not, in general, 
give the factor or consignee a lien upon them for his general balance until they come to his 
actual possession ; but ifthere is a specific pledge or appropriation of certain ascertained 
goods, with the intention that they shall be a security, or the proceeds asa payment, and they 
are deposited with a bailee; then the property is changed and vests in the individual to whom 
they are to be delivered. 


Warr of error to the Circuit Court of Mobile county. 


Claim of property, by Desha, Sheppard & Co., to 18 bales of 
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cotton, levied on by the sheriff of Mobile county, by virtue of an 
execution in favor of Pope & Son, against W. J. Alexander. 

At the trial it appeared, that the execution under which the le-. 
vy was made, came to the sheriff’s hands on the 20th day of De- 
cember, 1841, and was levied the day afterwards. The cotton 
levied on, had previously been secured in a warehouse in Mont- 
gomery, where it was stored in the name of Alexander; by his 
order it was shipped, by the warehouse keeper at Montgomery, 
on the 18th December, 1841, on board the steamboat W. W. 
Fry, consigned to Desha, Sheppard & Co. for account of Alex- 
ander. The claimants then proved, they were the commission 
merchants or factors at Mobile, of Alexander, who was a planter 
in the interior of the State, that as such, they had previously 
made advances to him, under the promise that cotton should be 
shipped to them for the payment of such advances; and that at 
the time of the shipment, he owed them a much larger amount 
for such advances, than the value of the cotton. They also prov- 
ed that the cotton in question had been shipped at Montgomery, 
by the warehouse keeper, under the directions of Alexander to 
them as factors, and expressly to pay them for such advances as: 
far as it would go; that the bill of lading, in the form of a letter, 
was forwarded by the same boat, directed to them at Mobile.— 
They further proved that the steamboat, with the cotton, arrived 
at Mobile the 20th or 21st of December, and that at the moment 
she landed at the wharf, a clerk of their’s went on board and re- 
ceived from the clerk of the steamboat, the bill of lading: that 
immediately afterwards, the cotton was delivered by the steam. 
boat on the wharfto a public weigher, who received it for them, 
and by their authority. The claimants paid the freight to the 
master of the steamboat, and the cotton was so delivered and 
freight paid, before the sherifflevied onit. The plaintiffs were 
the owners and consignees of the boat. 

Upon this proof, the court instructed the jury, that if they be- 
lieved the execution came to the hands of the sheriff before the 
cotton or the bill of lading for it, came into the actual possession 
of the claimants, that the lien of the execution bound the cotton, 
and they should find for the plaintiffs. 

The claimants requested the court to charge the jury, that if 
they believed the cotton was shipped by Alexander at Montgome- 
ry, on the 18th December, 1841, and consigned to them as factors, 
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for the payment of advances by them made, and that the bill of 
lading for the cotton was also delivered on the boat at that time 
by Alexander, or by his directions, to be delivered to them and 
addressed to them, that such delivery of the cotton and bill of la- 
ding to the carriers was a constructive delivery to the claimants 
as of the date of the shipment; and the lien of the execution would 
not overreach the lien of the claimants. This was refused, and 
the jury was instructed, that the lien of the claimants as against 
tha execution creditor, would only commence at the time of de- 
livery to them in Moble. The clamants excepted to the charges 
given, as well as the refusal to charge as requested. 

A verdict was returned for the plaintifis, assessing the value 
of the cotton at 650 dollars. Upon which a judgment was ren- 
dered, that the plaintiffs should recover that sum of the claimants, 
and certain other persons as their sureties on the bond given by 
them for the trial of the right of property, 

At the ensuing term, this judgment was vacated, and the pro- 
per one entered upon motion of the plaintiffs. 

The charge given, and that refused, is now assigned as error, 
as is also the vacating of the irregular judgment, and the entering 
of the proper one at a subsequent term. 


Stewart, for the plaintiffs in error, insisted that the rights of 
the claimants over the cotton attached as soon as it was shipped, 
and the bill of lading directed to them, delivered on the boat.— 
[2 Hill, 147,137; Cross on Liens, 252-3; 1 B. & P. 563; 1 East, 
506; 2 Bingh. 20; 12 Pick. 314; 15 Mas. 528; 24 Wend, 169.] 

The entry of the judgment was the consideration of the court, 
and therefore, not the subject of amendment. It cannot be con- 
sidered as a clerical error. 


CampBe.L, contra—insisted that the current of authority es- 
tablishes that a shipment of goods to be carried to a distance to 
a consignee, vests the property in him. 

1, When the shipment is made, in pursuance of a previous or- 
der, applicable to the specific shipment. at the risk of the con- 
signee, and when the bills of lading are taken to him. 

2. When the shipment has been made for a specific object, in 
which the consignee is interested by contract, and the bills of la- 
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ding, duly executed to the consignee, have been sent forward 
and received before the adverse lien attaches. 

3. But the property does not vest until possession by the con- 
signee when shipment is made without any previous order refer- 
ring to the specific consignment: if the consignment is on account 
of the shipper, and where the bills of lading have not been receiv- 
ed. [21 Pick. 321; 39 E. C. L. R. 261; 3 D. & E. 119; 8 Cranch, 
335, 419; 1 Exch. Rep. 422; 2 Wash. C. C. 403; 5 M. & S. 350; 
7 Taunt. 169; 2 Hill, 147; 17 Mass. 197; 1 Peters, 445; 4 East, 
241; 1 John. 215; 2 East, 235.] 


GOLDTHWAITE, J.—If the claimants of the cotton levied 
on in this case, stood in the relation of factors only, it is clear up- 
on principle, that their lien for the balance due them, could not at- 
tach until the cotton was in their actual possession. [Kenlach v. 
Craig, 3 Term Rep. 119;.Bruce v. Wait, 3 Mee. & W. 15; tited 
Cross on Liens, 254.] The reason for this is, that they have no 
property in the goods by the mere act of shipment, although they 
are named in the bills of lading as the consignees. By itself, the 
bill of Jading does not operate as a transfer of the goods; but is 
rather to be considered as evidence, or as an act raising the pre- 
sumption, of such a transfer. [Abbot on Ship. 375; Cox. v. 
Harden, 4 East, 211; Hailfé vy. Smith, 1 B. & P. 363.] 

But it appears from the evidence set out in the bill of excep- 
tions, that, independent of the relation between the claimants as 
factors, and Alexander, the defendant in execution, the cotton was 
shipped expressly to pay them, so far as its proceeds would go, 
for advances previously made by them; and the bill of lading was 
transmitted to them. Under these circumstances, the shipment 
must be considered as a specific appropriation of the cotton for 
the security of the claimants. This appropriation did not rest in 
intention merely, for it was executed, so far as the defendant in 
execution was concerned, by the transmission of the bill of lading 
to the consignees. The debtor could have made an assignment, 
or other valid transfer of the title to this cotton, for the security of 
the claimants at any time, before the lien of the plaintiff's execu- 
tion attached, and there is no sound reason which should prevent 
the bill of lading from producing the same effect after its transmis- 
sion, and when the shipment was expressly made for this purpose. 
This is the effect of the cases of Haille v. Smith, [1 B. & P. 563,] 
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and Anderson v. Clark, [2 Bing. 20,] as well as that of Grosve- 
nor v. Phillips, [2 Hill, N. Y.147.] Noris this principle contra- 
dicted in any of the cases cited by the counsel for the plaintiffs; 
indeed, in some of them, it is expressly conceded. [Kenlach v. 
Craig, 3 Term Rep. 119; Mitchell v. Ede, 11 A. & E. 888; 
Nichols v. Clent, 3 Price, 547.] 

Although in theory, the principle stated is perfectly obvious, 
there may be some difficulty in applying it to the facts of some 
cases; we shall, therefore, endeavor to state it so that it cannot be 
misunderstood. The mere agreement to ship goods in satisfac- 
tion of anticedent advances, will not, in general, give the factor 
or consignee a lien upon them, for his general balance, until they 
come to his actual possession; but if there is a specific pledge or 
appropriation of certain ascertained goods, accompanied with 
the intention that they shall be a security, or the prooceeds as a 
payment, and they are deposited witha bailee, then the property 
is changed, and vests in the individual to whom they are to be de- 
livered by the depository. [Cross on Liens, 253. ] 

The result of our opinionis, that the circuit court erred in refus- 


ing to give the charge requested by the claimants; the judgment is, 
therefore, reversed, and the cause remanded. 





BROWN v. BARNES. 


1. A promise, not in writing, to pay the debt of another, is within the statute of 
frauds, unless it be made upon some new consjderation beneficial to the pro- 
missee. 

2. A promise by one, that he will pay the debt of another, if the ereditor wilt 
state the account, and make affidavit of its correctness, before the Mayor of 
the city of Philadelphia, is void under the statute of frauds, unless it be in 
writing. 

3. The declaration in such a case, need not state that the promise was in writ- 
ing; it will be sufficient to prove it to be so on the trial. 


Error to the Circuit Court of Sumter. 
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Assumpsit by the plaintiff against the defendant in error. 

The declaration alleges that one William D. Barnes was in- 
debted to the defendant at Philadelphia in an account for goods 
sold; and that the defendant being advised thereof, and having the 
custody of the estate of said William and the management of 
his affairs, in consideration thereof; and in consideration that he 
would state the items of the account against the said William, and 
make affidavit before the mayor of the city of Philadelpbia of the 
correctness of the account, and get the mayor to certify the fact 
under the seal of his office, promised the plaintiff to pay him the 
amount of his account. ‘The declaration proceeds to aver the 
stating of the account, amounting to $127 87; that affidavit of its 
correctness was made before the mayor and duly certified, &c.; 
and breach. 

To this declaration the defendant demurred, and the court 
sustained the demurer, and rendered judgment for the defendant; 
which is now assigned for error. 


Reavis, for plaintiffin error. The consideration is sufficient. 
{Chitty on Contracts, 30.] |The consideraton is a new one, and 
the undertaking original, and not within the statute of frauds. 
[3 Burr. 1886; 21 Maine Rep. 410; 8 Johns. 39; 10 N. H. 32; 4 
Ala. 230.] But if otherwise, the declaration need not state the 
promise to be in writing. [2Saund. P. & E. 546; 4 Johns. 237.] 


Buss & Batpwiy, contra, cited 3 Metcalfe, 396. 


ORMOND, J.—Conceding that the consideration in this case 
would have been sufficient to sustain an action upon the promise 
to pay the debt between the original parties to it, we will con- 
sider whether it would be sufficient, under the statute of frauds, 
as a promise to pay the debt of another, unless the promise was 
in writing. 

The counsel for the plaintiff in error insists, that this case is 
not within the statute, because the promise is made upon a new 
consideration, by which an onerous and, possibly, expensive bur- 
then was cast upon the promissee. 

In McKenzie v. Jackson, [4 Ala. 230,] we had occasion to 
consider this question. There, the consideration for the promise, 
which was not in writing, was the receipt, @y the promissor, of 
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a stock of goods from G., in consideration of which, he agreed, 
by deed with G. to pay certain of his creditors; and afterwards, 
by parol, promised the plaintiff, one of them, to pay his debt, and 
we held the promise not within the statute of frauds. The deci- 
sion in that case turns upon the fact, that the promise was made 
upon a new consideration beneficial to the promissor. The same 
decision was made by the supreme court of Massachusetts, in the 
case of Nelson v. Boynton, [3 Metcalfe, 396,] after an elaborate 
examination of the authorities. The case was, that a creditor 
had commenced a suit by attachment, and levied on the property 
of the debtor; and a son of the debtor promised the creditor that 
if he would dismiss the attachment he would pay the debt. The 
attachment was dismissed; and the debt not being paid, a suit 
was brought upon the promise by the creditor against the son. 
The court held it to be within the statute, because the consideration 
for the promise was not beneficial to the promissor, though it 
might be injurious to the promissee. 

In this case, the promise was of no benefit whatever to the pro- 
missor, and was not, therefore, binding as an original promise 
between the parties to the new contract under the statute of 
frauds, unless in writing. 

A promise by A. that he will pay B. a debt, which the latter 
claims of him, if he will swear to it or prove it in a particular 
mode, would doubtless be a good consideration for an action on 
the: promise at common law. [See the cases collected on this 
head in Com. Dig. Assumpsit B. 4.] But in these cases, it is 
to be observed, that the debt is a consideration to support the 
promise. When the promise is to pay the debt of another, the 
debt may be a sufficient consideration; but the statute requires 
that it should be in writing, unless the consideration of the pro- 
mise is beneficial to the person making it. In that event, it is a 
new and substantive contract not within the contemplation of the 
statute, the design of which was not to protect men against the 
payment or discharge of their own contracts, but to protect them 
against the payment of the debts of others. 

The declaration does not state whether the contract was in 
writing or not; nor was it necessary that it should have been 
stated to be in writing: it will be sufficient if it is proved to be so 
on the trial. The court, therefore, erred in sustaining the de- 
murrer tothe declaration; and for this cause the judgment must 
be reversed, and the cause remanded. 
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1. A writingin these words, and signed J. D. S., viz: “ MrJ.S. will appiy;to: 
you for the rent and disposal of yonr building, now in charge of D. M.: any 
arrangement he can make with you as regards renting the same, I will be re. 
sponsible for,” is a direct and positive promise to pay, if the persons addressed 
would rent the house to J.S., and an action may be maintained thereon against 
D. J.S., without the necessity ofa notice, or demand as required in case of a 


guaranty. 
2. Quere ?—Where the declaration correctly describes a writing, and is founded 


on it, if insufficient tosupport an action, should not the defendant demur; and 
if the cause is submitted toa jury on the plea of non assumpsit, can the writ- 
ing be excluded, if correctly described, on the ground that it does not tend to 


establish a legal liability. 
Wert of error to the Circuit Court of Barbour. 


This was an action of assumpsit atthe suit of the plaintiffs in 
error against the defendant. The declaration contains too counts; 
in the first, it is stated that the plaintiffs being the owners of a 
store-house in the town of Irwinton, the defendant on the fourth 
of Ociober, 1841, sent one John Searll to rent the same, and pro- 
mised them that any contract Searll might make for the renting 
and disposal of the store-house, he, the defendant, would be re- 
sponsible for. It is then averred, that in consideration of the 
defendant’s promise, the plaintiffs rented the house to Searll at 
eight dollars per month, from the fourth day of October, 1841, to 
the second day of December, 1842. By means whereof, the de- 
fendant became liable to pay, &c. 

The second count alleges, that the defendant was indebted to 
the plaintiffs in the sum of one hundred and eleven dollars and 
forty-six cents, for the rent of a store-house in Irwinton, to John 
Searll, at the special instance and request of him, the defendant 
on the fourth day of October, 1841; and in consideraton there- 
of, &c. 

The cause was tried upon issues to the pleas of non assumpsit, 
payment and failure, of consideration. ‘P@"nake out his case, 
the plaintiffs offered in evidence a writing of the following tenor: 

Messrs W. & Geo. Bates. Irwinton, Oct. 4, 1841. Gent. 
88 
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Mr John Searll will apply to you for the rent and disposal of 
your building, now in charge of David McPhail: any arrange- 
ment he can make with you as regards renting the same, I will 
be responsible for. In haste, Gent. yours truly, 
H. D. Starr.” 

To the admission of this paper, the defendant objected, on the 
‘ground that it was merely a letter of credit; and without proof, 
showing that the plaintiffs had demanded the rent of Searll, and 
payment had been refused by him, they could not recover. The 
objection was sustained, the evidence excluded, and thereupon 
the plaintiffs excepted, and their exception is duly certified. 


J. A. Catnovn, for the plaintiffs in error. 
J. Cocuran, for the defendant. 


COLLIER, C. J.—The only question in this case is, whether 
the undertaking of the defendant is an original and direct promise 
to pay the plaintiffs so much as Searll might agree should be the 
price of the rent of their store house, or was it collateral to, and 


dependent upon the non-performance of a contract made with 
Searll on his own account. It is insisted for the defendant, that 
Lawson, et al. v. Townes, Oliver & Co. [2 Ala. Rep. 373,] is a 
case in point, and fully sustains the decision of the circuit court.— 
In that case, the defendants gave a recommendation in writing, toa 
third person, addressed to“whom it may concern,” stating his desire 
to purchase a stock of liquors, &c. and concluding with a war- 
ranty of the fulfilment of his contract.” «This court considered 
the writing a letter of credit and guaranty, and to charge the 
persons subscribing it, notice should have been given of the sale 
of the goods, and the demand of payment of the primary debtor. 

In Chase v. Day, [17 Johns. Rep. 114,] the defendant said to 
the plaintiff, if he would let his nephew have newspapers to sell, 
&c. he would be responsible for the papers he should take: Held, 
that this was an original contract; for the credit was wholly given 
to the defendant, who made the promise. It is of the essence of 
a guaranty, that there should be a principal debtor, for it is a col- 
lateral engagement for another. [Chitty on Con. 397.] Butifa 
third person be notwliable, or the defendant be liable with him 
jointly, then the promise will be considered as primary, and not 
accessorial. [Chitty on Con. 408.] 
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In the case before us, the defendant informs the plaintiffs, that 
Mr. Searll would apply to them for the rent of their building, then 
in charge of David McPhail, and promises to be responsible for 
any arrangement, he may make in respect to renting the same. 
Here is a direct promise to be responsible for the payment of the 
rent, not to answer for the default of Searll. In fact, it cannot be 
assumed from the writing, that the latter wanted the house for 
his own use, or that it was expected any credit should be given 
to him by the plaintifis. From any thing appearing to the con- 
trary, Searll may have been employed by the defendant as an 
agent to procure the house for him. But be all this as it may, 
the engagement of the defendant does not depend upon the non- 
performance of a contract by another, but the terms employed 
are equivalent to a direct and positive promise to pay, if the 
plaintiffs would rent the house to Searll. This was done, and 
the defendant'’s liability thereby fixed, without the necessity of a 
notice or demand, as required in the case of a guaranty. 

We have not thought it necessary to consider the form of the 
counts in the declaration, yet it seems to us that the writing could 
not have been excluded under the first; for that eount describes it, 
and the legal question presented on the bill of exceptions, should 
have been raised ondemurrer. But without adding more, it is 
clear that the circuit court erred in excluding the evidence from 
the jury; its judgment is consequently reversed, and the cause re~ 
manded. 





LOGAN v. HODGES. 


1, H. in consideration of the promise of L. to pay a certain nete due frem H. to 
another person, executes his notes to L. for the same sum. L. commenced 
suit against H. before the note was paid: Held, that the puyment of this note 
was not a condition precedent to be performed before L. could recover on the 
notes of H. 


Writ of error to the County Court of Sumter county. 
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Logan sued Hodges before a justice of the peace in ten suits 
on promissory notes, which were removed into the county court 
by certiorari. There the suits were separately disposed of; and 
at the trial of this one, upon the pleas of usury and non-assumpsit, 
the respective statements of the parties, under oath, were suffered 
to go to the jury without any exception taken on either side. Ac- 
cording to the defendant's statement, the notes were entirely for 
usurious interest; but, by that of the plaintiff, they were given 
upon the consideration of his assuming to pay a debt due from 
the defendant to one Glover by note; which debt constituted a 
lien on certain lands, which the plaintiff had purchased from the 
defendant, and which the latter had conveyed upon the receipt of 
1000 dollars in money, and the cancellation of certain notes 
which the plaintiff admitted to be for a usurious loan, and in 
which the usurious interest was greatly more than the sum of 
the notes sued for in these actions. The plaintiff set out, that he 
had paid and taken up the defendant's note in April, 1843. The 
record disclosed that this suit was commenced in April, 1842. 

On this state of proof, the court charged, (after giving instruc- 
tions as what vesdict ought to be rendered by the jury if they 
considered the notes as given for usurious interest,) that if the 
jury believed the note sued on was made by the defendant in 
consideration that the plaintiff agreed to pay the note of the for- 
mer to Glover, that it was incumbent on the plaintiff to show, by 
proof, that he had paid it before bringing this suit. The plaintiff 
excepted to this charge, and it is now assigned as error. 








Boyp, for the plaintiff in error, cited 8 Johns. 39; 10 ib. 412; 18 
ib. 12; 9 Cowen, 639, 


Han, contra. 


GOLDTHWAITE, J.—The charge of the county court to 
the jury cannot be suaintained. The statement of both the par- 
ties was before the jury, as evidence; and no exception having 
been taken to this course, we must consider it as receiving their 
assent. If the jury gave credence to the plaintiff, the considera- 
tion, then, of the note sued on, was the promise be him to assume, 
or in other terms, his agreement to pay, the debt due by the de- 
fendant to Glover’s estate. The payment of this debt by the 


~ 
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plaintiff was not essential in aid of his right to sue upon this note. 
It is true, the defendant was entitled to his remedy for any injury 
sustained in consequence of the omission to pay it; but the right to 
do so previous to commencing the suit, did not impair the plain- 
tiff’s right of action. 

The mere circumstance that the defendant is, as urged by_his 
counsel, liable for two debts at the same time, where only one 
benefit has been received, is not so uncommon as to create any 
exception to general rules of law; and we doubt not a remedy 
would have Been readily found if the plaintiff here had been in- 
capable, by reason of insolvency, of taking up the note to Glover’s 
estate. The cases of Olmstead v. Griesly, [28 Johns. 12], and 
Farley v. Cleveland, [4 Cowen, 432,] are quite conclusive to 
show, that the promise by the plaintiff to pay the debt to Glover’s 
estate, was one which could be enforced against him; and, there- 
fore, a sufficient considerasion for the notes given by defendant. 

Judgment reversed, and cause remanded, 





MONTGOMERY v. ELLIOTT, wuss, &c. 





1. An unincorporated body of individuals, issuing notes, are liable as partners, 
and therefore, under the statute of this State, the defence that the defendant 
had withdrawn from the association before the note sued on was issued, can 
only be given in evidence under the plea of non est factum, 

2. Upon a suit on anote payable on demand, at a particular place, it is not ne. 
cessary that the plaintiff should prove a demand at the pface before suit 
brought. Itis matter of defence for the defendant, if he was ready at the 
place, to pay. 


Error to the Circuit Court of Fayette. 


This action was commenced before a justice of the peace, by, 
the defendant in error, on two notes, fortwenty dollars each, in the 
following form. 


The Real Estate Bank, No. 52, of Caledonia, Mississippi, pro- 
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mise to pay John Elliott or bearer, twenty dollars, on demand, at 
their banking house, Caledonia, Mississippi—May 8, 1838. 
W. G. Wricurt, Pres't 


R. Down te, Cashier. 
Judgment being rendered for the defendant, the plaintiff ap- 
pealed to the circuit court, where judgment was rendered for the 


plaintiff. 

Upon the trial, it appeared that the Real Estate Banking Com- 
pany was an association of unincorporated individuals for the pur- 
pose of banking, and that the defendant was a member thereof, 
for a certain period—that the company issued notes, as bank 
notes, to be in circulation from time to time, as the board of di- 
rectors might direct. ‘That the defendant broke up his connec- 
tion with the company, and was released on the 19th May, 1838, 
That the notes sued on, were not in fact made and put in circula- 
tion at the time they bore date; but after the defendant ceased to 
be a member of the company; which evidence was rejected, be- 
cause no plea of non est factum was interposed, to which the de- 
fendant excepted. 

The defendant moved the court to charge, that the plaintiff, 
to entitle himself to a recovery, must prove a demand at the 
banking house of the company—which the court refused, and he 
excepted. ‘ 

The assignments of error, present for revision, the rejection of 
the testimony and the charge of the court. 


Peck & Cxiarke, for the plaintiff in error—cited 1 Stew’t, 155. 
Huntineron, contra—{2 Ala. Rep. 343, 705.] 


ORMOND, J.—The case of Fowlkes & Co. v. Baldwin, 
Kent & Co. [2 Ala. 705,] is conclusive to show, that one sued 
upon a note asa partner, cannot introduce evidence to prove he 
is not a partner, unless he put the fact in issue by a sworn plea. 
The members of this company were liable as partners, upon the 
notes they issued. The proof offered to be made, was, that when 
this note was issued, the defendant had withdrawn from the com- 
pany; that is, he had ceased to be a member of the firm, and was, 
therefore, not liable upon the note. This defence could only be 
made, by the statute of this State, under the plea of non est 
Factum. 
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The question, whether a demand was necessary before suit, is 
one of considerable difficulty. Upon this subject, a g-eat contras 
riety of opinion formerly prevailed in England, as to the necessi- 
ty ofaverring and proving a demand as a precedent condition 
to the right to recover, when the instrument was made payable 
on its face at a particular time and place, or where it was ac- 
cepted, payable at a particular place, which was finally settled 
on appeal to the House of Lords, that such demand was necessa- 
ry in the case of Rozar v. Young, [2 Brod. and Bing. 180.] 

In the United States, a different doctrine has generally pre- 
vailed, it being considered matter of defence, and therefore, not 
necessary to be proved by the plaintiff’ [Wallace v. McConnell, 
13 Peters, 133. See, also, Chitty on Bills, 9 Am. ed. 393, and 
Story on Bills, 416; and note, where the cases are collected.] 

In this State, it has always been considered matter of defence, 
when the suit is against the maker or acceptor. The doctrine 
is so stated by Judge Saffold, in Irvine v. Withers, [1 Stew. 234;] 
and although it was not acquiesced in by the whole bench; it 
has been considered and acted on as settling the law from that 
time to the present. [Roberts v. Mason, 1 Ala. Rep. 373.] 

The question in this case is, whether the same rule is to be ap- 
plied where the note is payable on demand at a particular place. 
Weare unable to perceive any substantial difference between the 
two cases. The same reasons which lead to the conclusion, 
that it is matter of defence when the note is payable at a specified 
time, at a particular place, apply with the same force when it is 
payable on demand. In either Ease, it is impossible that the de- 
fendant can be prejudiced, as he can always defend himself by 
proving that he was ready at the place appointed to pay the debt, 
and if not ready to pay, why should the plaintiff be requixed to 
do an unnecessary act. This question is considered at some 
length in the case of Huxture v. Bishop, [8 Wend. 13,] andythe 
law considered to be as here stated. 

The rule would be different where the suit is against an endor- 
ser, his contract being conditional to pay, ifthe maker does not 
on demand; a demand and notice is, therefore, necessary by the 
terms of his contract to fix his liability. 

It results from the view here taken, that there is no error ip 
the judgment of the circuit court, and it is therefore affirmed. 
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CAMERON vy. STOLLENWERCK, anv anoruer. 


1, The defendants being sued on a specialty, for the payment of four hundred 
dollars, pleaded in bar that they had been summoned as garnishees, at thesuit 
of L. S. F., who had recovered several judgments against the plaintiff, before 
a justice of the peace, to state how much they were indebted to the latter; that 
they admitted they owed him two hundred dollars on the specialty, and no 
more, and their answer was contested before the justice, who after hearing 
the evidence, adjudged that the same was true. Several judgments were ren. 
dered by the justice against them as garnishces, amounting to the sum admit. 
ted to be due—all of which have been satisfied: Held, that the sum of two 
hundred dollars, the sum then in controversy, being beyond the jurisdiction of 
the justice of the peace, the inquiry as to the defendants’ indebtedness, and the 
decision thereon, did not sustain a plea of “* Former recovery,” or inany man. 
ner affect the plaintiff’s nights. 


Wrair of error to the Circuit Court of Greene. 


This was an action of debt on a specialty, for the payment of 
four hundred dollars. The defendants pleaded several pleas, 
among which was the plea of “former recovery.” On the trial of 
an issue upon this plea, it was showngthat the defendants were 
summoned as garnishees, at the suit of Lewis S. Fellows, who 
had recovered several judgments against the plaintiff, to appear 
before the justice of the peace endered them, and answer as 
to their indebtedness to the Atif. They appeared and an- 
swered, that they had executed the specialty on which this ac- 
tion is founded, sct forth its consideration, and averred its failure 
as t6 two°hundred dollars. Thereupon, the plaintiff in this ac- 
tion, gave notice to one of the defendants, that he would contest 
the truth of their answer, and the parties accordingly appeared 
before the justice, who, upon the answer and evidence of wit- 
nesses, determined that the garnishee was only indebted in the 
sum admitted by them. Several judgments were then rendered 
by the justice against the defendants as garnishees, amounting to 
the sum ascertained to be due by them to the plaintiff—all which 
they have fully satisfied. 

The court adjudged, that the facts shown, formed a bar to the 
action, and rendered judgment for the defendants. 
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J. D. Wess, for the plaintiff in error: 
J. Erwin, for the defendants. 


COLLIER, C. J.—By the twenty-fourth section of the attach+ 
ment law, it is enacted, that “the defendant may in all cases show, 
by competent testimony, that a garnishee is indebted to him ina 
greater amount than he is willing to admit on oath.” [Clay’s 
Dig. 60.) This provision is exceedingly imperfect, and is whol- 
ly unexplained by any other part of the act in which it is found. 
It is no where provided, that the defendant in attachment or exe- 
cution, shall be permitted to negative the garnishee’s answer, and 
thus form an issue to try its truth by a jury. This the plaintiff 
is permitted to do, by the twenty-fifth section of the law cited— 
In this state of the legislation upen the subject, we have some 
difficulty in determining how we shall give effect to the twenty- 
fourth section; whether by determining that it is competent for the 
defendant to make up an issue with the garnishee, or that he is 
to come in aid of the plaintiff. when the latter has denied the 
truth of the answer. There are difficulties in the way of either 


conclusion, and as it may not be necessary in the present case to 
express a definite opinion upon the point, we waive its conside- 


ration. 
We will not inquire, what would be the effect of a judgment 


upon the rights of the defendant, where the tribunal before which 
he litigated the extent of the garnishee’s indebtedness, had juris- 
diction of the case, if the defendant had been attempting’ to co- 
erce a payment by suit. In th@a8e before us, the justice might 
inquire into the amount in whi@h the garnishees were indebted, 
and perhaps. might to that end, receive testimony as to thejust- 
ness of the objection interposed in their answer, to the payment of 
one half of their note. But such an inquiry would superinddice no 
consequences prejudicial to the defendant, beyond the deétermina- 
tion of that particular cause, and whatever might be the judgment 
of the justice, it could not be pleaded as a bar to an action against 
the garnishees, except only as to the amount that had been con- 
demned to the satisfaction of the plaintiff's demand. In fact, the 
jurisdiction of the justice would be limited to that point; and the 
- decision of any other question of law or fact, would be regard 
ed as coram non judice. 

If the justice could conclusively adjudicate the rights of the 
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parties in a ‘case of the kind, and absolve by his judgment, one 
who was prima _ facie a debtor, fromthe payment of two hun- 
‘dred dollars, his jurisdiction as to the amount, must be unlimited. 
Whenever they are permitted to adjudicate the rights of parties 
in civil cases, in which the amount in controversy exceeds fifty 
dollars,) ‘the maximum prescribed by the constitution,) the judicia- 
ry can prescribe no other limit. But we have seen that the ob- 
ject of the inquiry was to ascertain the measure of the garnishee’s 
indebtedness, that it might be known for what amount the piain- 
tiff should have judgment against him, and not to foreclose future 
‘controversy between the latter and the defendant. It is needless 
to add more than declare that the judgment of the circuit court is 
¥eversed, and the cause remanded. 





SORELLE v. ELMES. 


1. A plea, asserting that the note sued on was executed by an attorney in fact, 
‘constituted by a written power authorising him to sign the name of his prinei- 
‘pal, so as to become binding, if the payee should give notice to the principal 
within 30 ‘days next after'the execution of the note, and averring that no such 
notice was'given, is equivalent to a denying the execution of the note, 
and may propérly be stricken out, unless verified by affidavit. 


Warr of etror to the Circuit Court of Benton. 


Assumpsit by Elmes against Sorelle, as the maker of a promis 
sorynote. The defendant pleaded, that the note was made by 
one §., acting under and by virtue of a written power from the 
defendant, to sign his name, but a clause was therein inserted, 
that no note executed by 8. for his own benefit, should be binding 
on the principal, unless notice was given to him by’ the payee, 
within 30 days, next after the execution of the note, and the plea. 
was, that no such notice was given in this case. This plea con- 


cludes to the country, but another to the same effect, concludes 
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with a verification. Both were stricken out on the motionof the 
plaintiff; this is the only error assigned. 


T. A. Warxer, for the plaintiff in error. 
No counsel appeared for the defendant. 


GOLDTHWAITE, J.—These pleas amount to nothing more 
than a denial of an execution of the note sued on, in such a man- 
ner as to be binding on the defendant. It is an attempt to. cast 
on the plaintiff the onus of proving the execution of the note 
without making the affidavit required to be made by the statute. 
[Clay’s Digest, 340, § 152.] As the pleas were not supported by: 
affidavit, they were properly stricken out on motion. 

Judgment affirmed. 





DAVIS v. CARLISLE. 


1. The addition of the words “ without defalcation or set-off,” to a promissory 
note, without the consent of the maker, is a material alteration, but if made 
by a stranger, without the knowledge or consent of the payee or holder, will 
vitiate the note. . 

2. If it be shown that the alteration has been made, but it is not proved by whom, 
the jury may, inthe absence of proof to the contrary, infer that it was made 
by the payee or holder, but the court cannot draw such inference as matter of 
law. 


Warr of error to the County Court of Perry. 


Assumpsit by Davis, as indorsee of one William G. Davis, 
against Carlisle, as the maker of a promissory note. The de- 
fendant pleaded non-assumpsit, verified by oath. 

The plaintiff, at the trial, produced a note in these terms: 

“Without defalcation or set-off, there is due William G. Davis 
the sum of eight hundred and six 10-100 dollars, which is to be 
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paid without fail by the 1st or 15th day of November next, with 
interest from date. This October the 12th, 1842.” 

And proved the defendant’s signature to it. The defendant 
then proved that the words, «without defalcation or set-off,” on 
the face of the note, had been added thereto, prefixed, or mark- 
ed, since the note was made and delivered to the payee, but 
when or by whom the witness could not say, nor was this shown 
by any other witnesses. i 

The defendant also produced and proved sets-off to a large 
amount against the payee of the note, held before notice of the 
assignment of the same. 

1. On this state of proof, the plaintiff requested the court toinstruct 
the jury, that the words, “without defalcation or setoff,” added to 
or inserted in the note after it was signed, was not so material 
an alteration as would avoid it in the hands of the assignee. This 
was refused, and the jury charged, that these words, if inserted 
after the making and delivery of the note, and without the con- 
sent of the maker, would avoid it. > 

2. The plaintiff further requested the court to instruct the jury, 
that by introducing off-sets, the defendant recognized the validity 
of the alteration. This was refused. 

3. The plaintiff also requested the court to instruct the jury, 
that unless the alteration was shown to have been made by the 
payee, or assignee, or by some person with their consent or 
knowledge, then the alteration, if any was made, did not vitiate 
the note. This was refused; and instead of it, the jury was 
charged, that if the alteration was made without the consent or 
knowledge of the defendant, then the alteration was material, and 
the note was not the note of the defendant. 

These several charges and refusals are now assigned as 
error, 


Tuos. Carron, for plaintiff in error, cited 2 Sheppard's 
Touchstone, 68; Brown v. Jones, 3 Porter, 420. 


Davis, with whom was Grauam, contra, cited, Greenleaf on 
Ev. 600, 565; Brown v. Jones, 3 Porter, 320; 1 N. H. 95, 145; 2 
Am. Com. Law Cases, 228. 


ORMOND, J.—We think it clear, that the words, “without 
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defalcation or set-off,” were. if added without the knowledge or 
consent of the maker, an important alteration of the instrument. 
The right of set-off is given by statute, and attaches to every in- 
strument when made. It is, however, certainly competent for 
any one to stipulate that he will not avail himself of it; and if he 
does, he will not afterwards be permitted to make an off-set 
against the note, either in the hands of the payce or his assignee. 

It does not follow that a material alteration of a note, though 
without the consent of the maker, will render it void; if made by 
a stranger without the knowledge or consent of the payee or 
holder, it will not affect its validity. [Brown v. Jones, 3 Porter, 
422.] When an alteration is proved, which, according to the 
law as above expounded, would render the instrument void, it 
devolves on the party sceking to enforce it to explain it by prov- 
ing, either that the maker assented to it, or that it was made by a 
stranger without his knowledge; and if such explanation is not 
made, the jury will be authorized to infer that it was made by 
the holder, as he has it in possession. 

Let us apply these principles to the case. The third charge 
moved for, “that unless the alteration was shown to have been 
made by the payee or assignee, or by some person with their 
knowledge or consent, that the alteration, if made, did not vitiate 
the note,” was the law of the case, and should have been given 
to the jury. The presumption or inference, that it was made by 
the payee or assignee, in the absence of proof to the contrary, 
was one which the court could not make, but which it was the pe- 
culiar province of the jury to determine. That there was no 
proof by whom the alteration was made, would have justified the 
jury in drawing such an inference, and, doubtless, if so instructed, 
they would have so determined; but the charge of the court de- 
prived them of the power of considering the fact by treating it as 
matter of law. In so doing, the court invaded the province of 
the jury; and for this error, the judgment must be reversed, and 
the cause remanded. 
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CARWILE v. HOUSE. 


2. Although the copy of a record is evidence, yet if the original is produced it is 
alse admissible, and may be used instead of a copy. 

2. Inan action of trespass to recover the possession of land, the declaration may 
be in the usual form of trespass quare clausum fregit; the statute requires 
the indorsement on the writ to inform the defendant “ that the action is brought 
as well to try titles, as to recover damages.” 

3. Where an action is brought to recover the possession of several adjacent tracts 

* of land, which the plaintiff claims as a purchaser under execution, with ashe~ 
riff’s deed, it is error tocharge the jury that if the defendant was in posses- 
sion of any parcel or tract of the land in question, they should find for the 
plaintiff for a}l the lands lying contiguous thereto described in the declaration 
and the sheriff's deed. 


Wrir of error to the Circuit Court of Autauga. 


This was an action of trespass, quare clausum fregit, at 
the suit of the defendant in error. The declaration is in 
the usual form, but the indorsement on the writ states, that the 
action is brought as well as to try titles to sundry quarters of a 
quarter and half quarter sections of land (particularly described) 
as to recover damages for the detention of the same. The cause 
was tried on the plea of “not guilty,” and certain questions of law, 
arising at the trial, were duly reserved by bill of exceptions at 
the instance of the defendant. It is shown that the plaintiff of- 
fered as evidence two original writs of fieri facias, which had 
issued from the court of chancery at Columbiana, at the suit of 
Jacob P. House against Zachariah B. Carwile. To the admis- 
sion of these executions, the defendant objected, on the ground 
that they had been returned, thereby became records of the court 
of chancery, and could not be used as evidence of the facts they 
tended to prove; but his objection was overruled, and the fi. fas.. 
read to the jury. 

The plaintiff then proposed to prove that the lands in question 
had been sold under the executions, and to read the sheriff’s deed 
for the same; but the defendant objected, on the ground that it 
was not allowable to give evidence of the title to lands under the 
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declaration, nor recover the possession of the same; this objection 
was overruled. 

The court charged the jury, that if they believed from the evi- 
dence that the defendant was in the possession of any parcel or 
tract of the land in question, then they should find in favor of the 
plaintiff for all the lands lying contiguous thereto, described in the 
declaration and the sheriff’s deed. Thereupon, the jury returned 
a verdict for the plaintiff, and judgment was rendered accord- 


ingly. 


J. We Prvor, for the plaintiff in error. 
, for defendant. 





COLLIER, C. J.—1. It has been held as often as the point 
has been made, that although the copy of a record is admissible 
evidence, yet the original may be used where the party produces 
it. We can'very well conceive why the copies of records and 
other public documents should be adjudged competent, but no 
reason suggests itself, why, if the original be present, it should 
not be equally satisfactory to establish the facts which it dis- 
closes. The argument of the counsel for the plaintiffin error 
would exclude the executions because they are records, and 
should not be removed from their proper depository. It may 
be true that the register of the court of chancery shoulé& not 
have allowed them to have been taken from his office; be this as 
it may, we have seen that their removal, though improperly per: 
mitted, cannot effect them as instruments of evidence. 

2. The act of 1821, authorizes the title to lands to be tried by 
an action of trespass, “in which the ‘plaintiff shall indorse on his 
writ and copy-writ, that the action is brought as well to try titles 
as to recover damages.” Here, theyplaintiff has made the indorse- 
ment which the statute requires, and this according to the prae- 
tice which has prevailed ever since its enactment, has been re- 
garded as sufficient, without indicating by the declaration that 
the plaintiff's purpose is to recover the possession. Indeed, we 
think no other conclusion could have been attained; for the act 
itself declaring that the action of trespass shall be the proper reme- 
dyyit must have been intended that the pleadings should be fram- 
ed as atcommon law. That the defendant may be advised of the 
object proposed, the plaintiff informs him by the indorsement on 
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the writ, that the title is to be tried to the Jands on which the 
wrongful entry is made. In such case, the indorsement of the 
writ will be looked to, to determine the character of the action, 
and thus show what is the matter in controversy. [Clay’s Dig: 
820, § 43.] 

3. We think the court erred in the charge to the jury, unless 
there were facts to warrant it, of which the record does not in- 
form us. In Blackburn v. Baker, et al: [7 Porter’s Rep. 288,] 
we said, “that the occupancy of eighty acres of land cannot draw 
to its occupancy the adjoining eighty acres, though unoccupied, 
and a part of the same quarter section. Otherwise, Wé must 
suppose not only that an appropriation by metes and bounds, or 
an inclosure, was not necessary, but that he who acquires one 
subdivision of land has also become the purchaser of another sub- 
division.” The bill of exceptions does not state that the defends 
ant ever was in possession, either actually or by cofistruction, of 
any “parcel or tract” of land, except that of which he had the 
pedis possessio. It does not appear that the defendant was a 

* party to the execution, when his possession commenéed, or what 

* was its character, or whether any or what claim he set up to any 

part of the land. Under these circumstances, the presumption 

cannot be indulged, that because one occupied a forty or eighty 

acre tract, that his possession embraced other contiguous sub- 

divisions.. For the error of the circuit court in thus laying down 
the law, its judgment is reversed, and the cause remanded. 


© 





DORE v. DAWSON. 


1, When a debt due by promissory note is attached by garnishee process, the set: 
vice creates a lien upon the debt, which cannot be defeated by a subsequent 
bona fide transfer by the payee of the note toa third person, notwithstanding 
the ehtire ignorancé of the assignee of the process or its service. 


Wrrir of error to the Coupty Court of Mobile county. 
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Dore, in March, 1841, obtained judgment in the county court 
of Mobile county against Purvis & Andrews. Upon this, he 
sued ott garnishee process on the 11th March, 1843, against 
Hannah Gibson, Ira P Taylor and William Taylor, returnable 
to the thennext June term. This process was served on all the 
garnishees the 13th March. The garnishees did not appear at 
the return of the process, and judgment ni. si. was then given 
against them. After service of sci. fa., Ira P. and William Tay- 
lor appeared and answered, that in the month of February, 1843, 
they executed their joint note to Purvis & Andrews or order for 
1260 dollars, or thereabouts, payable Ist January, 1844; that they 
had been informed and believed that the note had been trans- 
ferred by Purvis & Andrews to one Dawson, having been noti- 
fied by him of the fact; but when the note was transferred, or for 
what consideration. they were ignorant. After this answer, the 
court ordered notice to be given to Wm. Dawson to appear and 
maintain his claim to the note. Upon his appearance, a statement 
of facts was agreed upon, and subm.tted tu the court for its judg- 
ment. The statements this: Ira P, Taylor and the other gar- * 
nishees, on the 21st February, 1843, made their joint note for 
1274 76-100 dollars, payable the 1st of February next thereafter, 
to Purvis & Andrews or order. Purvis & Andrews were in- 
debted to Dawson in the sum of 4,000 dollars, and had been for 
more than two years; when they, in April, 1843, transferred and 
assigned this note. bona fide and absolutely, to him, in part pay- 
ment of his demand, without notice of the garnishment or of any 
other defence to the note. The county court rendered a judg- 
ment discharging the garnishees; and this is now assigned as er- 
ror by Dore. 





Darean, for plaintiff in error. 
Guspons, contra. 


GOLDTHWAITE, J.—The right of the creditor in this 
case, seems to us to be very clear. The garnishee process was 
served on the 138th March, 1843; at which time Purvis & An- 
drews were the owners as well as the payee#pf the note.. The 
serVice of the garnishment upon the debtor operated as a lien up- 
on the debt, which could not be affeeted by any subseq.ent as- 
signment. In giving effect to the law of attachment, there is no 
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difference between debts and personal chattels; and a lien once 
obtained by service, cannot be discharged by the act of the debt- 
or. It appears that the assignment to Dawson was not made 
until the month after the debt was attached. 

This being the case, he is without any valid title to the note, 
as the capacity of Purvis and Andrews to assign it had been de- 
stroyed by the service of the garnishee process. 

Judgment reversed, and remanded. 





CAWTHORNE v. WEISINGER 


i, A writ ef error cannot be prosecuted upon the settlement of an insolvent estate, 
unti! a final decree is made, but any creditor who may conceive himself injur- 
ed by a rejection of his claim, may, by certiorari remove the rccord into the 
circuit court, and have the question re-considered ; and for the improper ad- 
mission of a claim, the remaining creditors may also seek redress in the same 
mode. 

2. A co-maker of a promissory note is a competent witness to prove a presents 
ment of the note to the executor of a joint maker of the note. 

3. The time within which claims can be presented to an executor or administra- 
tor, is computed frum the date of the grant of letters testamentary, and not 
from the date of the executor’s advertisement. 

4. A presentment may be made within eighteen months, though the estate is de- 
clared insolvent. 


Error to the County Court of Perry. 


This was a proceeding before John R. Goree, Isham W. Gar- 
rett and John Lockhart, comm'ssiuners appointed by a judge of 
the circuit court to settle the estate of David Yarbrough, the judge 
of the county court being incompetent to sit from interest. The 
estate having been previously reported insolvent, the plaintiff pre- 
sented a note ford5,000, executed by the deceased, for allow- 
ance. The claim had been filed in the clerk’s office; and to 
prove a presentment to the executor within eighteen months after 
the grant of letters testamentary, offered as a witness, James C. 
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Harrell—the note being executed by him, Howze, Plummer & 
Co., Henry Y. Howze, W. B. Benson, and the deceased—but 
the court, on motion of defendant in error, rejected him as an in- 
competent witness. The plaintiff also offered to prove a present- 
ment within eighteen months after the advertisement of the execu- 
tor, which the court refused, and rejected the claim; to which the 
defendant excepted. From this judgment of the court, this writ 
is now prosecuted by the creditor against the executor; and as- 
signs for error the rejection of the claim. 


Davis, for plaintiff in error, insisted that this was a final decree 
of the county court, upon which a writ of error would lie. That 
_ the co-maker of the note had not such an interest as would dis- 
qualify him from being a witness. [1 Philips on Ev. 67; 2 id. 
168. | 


T.Cuitton, contra. This is notsucha final decree as a writ 
of error will lie from. No final decree has yet been made in the 
case. It does not appear that the court was properly constituted. 
The witness was clearly incompetent, if the court can examine 
the merits of the case. 


ORMOND, J.—In Woodruff v. The State Bank, [4 Ala. 292,] 
we had occasion to consider the statute under which the commis- 
sioners were appointed in this case; and it was then held, that 
when the commission was entered of record upon the minutes of 
the county court, they Were invested with all the powers confer- 
red by law on the county judge. That they were in effect guoad 
that particular case, the county court. All their proceedings are, 
therefore, to be tested by the same rules as if performed by the 
county judge, when their authority to act as such in the particu- 
Jar case is shown upon the record. Such is the fact in this case; 
and we will, therefore, proceed to inquire, first, whether the ac- 
tion of the court in rejecting the claim was correct; secondly, 
what remedy has the creditor to correct the erroneous action of 
the court in a case like the present. 

The witness who was offered to prove the presentment of the 
claim, appears to have been the first maker of a joint note, and 
was offered by the payee to prove a presentment of the note to 
the executor of one of the joint makers. It was argued at the 
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bar, that from the position of the name of the witness on the 
note, he being the first signer, it was fair to presume that he was 
the principal, and the other makers his sureties. No such infer- 
ence can be drawn from that fact merely; but we are of the opin- 
ion, that whether the deceased was a surety for the witness or a 
joint maker of the note, in either event the witness was compe- 
tent. As joint maker, he would be liable to the payee for the 
whole, if the claim was not sustained, and to the deceased for con- 
tribution ifit was sustained. If he was the principal and the de- 
ceased a surety merely, his interest would be precisely bal- 
anced. If the creditor succeeded, he would be liable to the es- 
tate of the deceased, whilst his liability to the creditor was ascer- 
tained by the instrument itself. The case of York v. Blott, [5 
M. & S. 71,] is expressly in point; and such has been the course 
of decision in this court. 

It may be supposed, that considered as a joint maker of the 
note, he had an interest in fixing the liability of the deceased; as, 
otherwise, he might have the whole topay himself. But although 
the payee may have lost his right to proeced against the estate 
of the deceased, by his omission to present the note to the execu- 
tor within eighteen months after the grant of letters testamenta- 
ry, if the whole should be recovered against the witness as 
maker, he would have a right to proceed against the estate of the 
deceased for contribution; as his right to contr.bution would arise 
from the payment of the money, and would not be affected by 
the omission of the payee to present it in time. This is the prin- 
ciple of the case of McBroom v. The Governor, [6 Porter, 32.] 

The court correctly excluded the proof of presentment after 
the lapse of eighteen months from the grant of letters testamen- 
tary, though that period had not elapsed from the date of the ex- 
ecutor’s advertisement. The time is to be computed from the 
date of the grant, and is not aflected by the date of the adver- 
tisement. ‘Thrash v. Sumwalt, [5 Ala. 13.) where it was held, 
that the direction to the executor to make advertisement was di- 
rectory ouly, and that it d.d not affect or operate upon the statute 
of non-claim. Nor did the fact that the estate was declared in- 
solvent vary the case, or supersede the necessity of due present- 
ment. 

From this examination, it appears that the court erred in the 
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exclusion of the witness, and the remaining question is, what re- 
dress is afforded by law to the creditor? 

On the 9th February, 1843, [Clay’s Dig. 192, from section 2 to 
15,] the Legislature passed an act which, from the comprehen- 
siveness of its details, will enable parties to seek the redress they 
may be entitled to for an injury in the settlement of an insolvent 
estate which, before the passage of that act, was certainly in- 
volved in great obscurity. This estate was declared insolvent 
before the passage of that act, and must, therefore, be governed 
by the law then in existence. 

What is the character of the order made in this case? It is 
certainly final in its character, as it disposes definitely of the 
claim of the creditor. On the other hand, it is only the decision 
of the court upon a particular matter in the settlement of an ac- 
count in which all the other creditors have an interest. It could 
not be tolerated on the one hand, that each creditor should have 
the right to his writ of error, and thus split the cause into possi- 
bly a hundred fragments. Yet on the other hand, as the deci- 
sion upon each particular claim is personal to that particular par- 
ty, and as its decision affects the entire settlement by augmenting 
or diminishing the share of each of the others, it is highly desira- 
ble that some mode should exist by which an improper decision 
should be corrected, aud the distribution proceed upon correct 
principles. 

A mandamus would be improper, as that writ will not lie to 
reverse the judgment ofa court of record, and a certiorari seems 
to he the only proper remedy, as that is said to lie in all cases 
where a writ of error cannot be prosecuted. Where a new ju- 
risdiction is created by statute, and the court or judge exercising 
it, proceeds in a summary method, and not according to the 
course of the common law, a certiorari is the only proper reme- 
dy. [Richlaw v. Commonwealth, 5 Binn, 26; Bull v. Brigham, 
5 Mass. 406; Commonwealth v. Ellis, 11 id. 465; Huse vs 
Grimes, 2 N. H. 208. And see also 1 Bac. Ab. 558, A.] 

We think, therefore, that a writ of error can only be prosecuted 
after a final decree upon the insolvent’s estate, and that all the 
parties to the decree must be parties to the writ. That any 
creditor who may conceive himself injured by a rejection of his 
claim, may, by certiorari, remove the record into the circuit 
court, and have the question reconsidered; and for the improper 
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admission of a claim, the remaining creditor may, also, seek re- 
dress in the same mode. 

The result of our examination is, that the writ in this case was 
improperly sued out; and it must, therefore, be dismissed. 





CARPENTER v. DEVON, er at. 


1. The relation of principal and surety continues, even after the rendition of a 
judgment against them, so as to entitle the latter to insist upon his discharge 
when without his consent, the creditor agreed to indulge the former upon a 
sufficient consideration. 

2. The surety alleged in his bill, that the creditor indulged the principal without 
the complainani’s consent; the defendant answered, that the indulgence was 
given with the surety’s consent: Meld, that the negative averment was not 
only proper, but necessary, yet it was pleading what it was not incumbent on 
the complainant to prove, but the defendant shoulé prove the reverse, and his 
answer would not be evidence to establish the fact for him. 


Wrir of error to the Court of Chancery for Montgomery. 


In June, 1842, the complainant filed his bill, stating, that Atkins 
McLemore and Anderson W. Mosely, in the circuit court of 
Montgomery, recovered a judgment against John W. T. Reid, 
for the sum of twenty-seven hundred and eighty-seven dollars and 
sixty-four cents, and costs; that the defendant in the judgment, to- 
gether with the complainant and Edward Hanrick as his sure- 
ties, executed a bond; conditioned for the prosecution of a writ of 
error to the June term of the supreme court, holden in 1841; and 
the judgment of the circuit court was affirmed against Reid and 
his sureties. 

It is further stated, that upon the affirmed judgment, an exe- 
cution issued against Reid, Hanrick and complainant, and Reid 
made an arrangement with Wm. Devon, in which John Knox 
and Thomas Brown are equally interested, as complainant is in- 
formed and believes; by that arrangement, Devon agreed to pay 
the amount due on the execution, to McLemore and Moseley, 
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take an assignment of the judgment and execution, and allow 
Reid sixty days, within which to pay the same, the latter agree- 
ing to pay to Devon for such indulgence, one or two hundred dol- 
lars in addition to the legal rate of interest—all which, it is alleg- 
ed, was without the knowledge or consent of the complainant 
It is then charged, that Devon, under this arrangement, paid to 
the plaintiffs in the judgment, the amount due thereon, received 
an assignment of the same, and directed the execution to be re- 
turned, stayed by his order. 

The complainant then alleges, that after the expiration of the 
sixty days, an alias execution issued upon the judgment against 
Reid, Hanrick and the complainant, and another agreement was 
then made between Reid and Devon (Brown and Knox being 
equally interested therein) by which the latter agreed to give Reid 
further indulgence upon the execution; but for what time, is un- 
known to the complainant. In consideration of this latter indul- 
gence, Reid agreed to pay Devon at the rate of two and a half 
per cent. per month, on the amount of the execntion; and in pur- 
suance of such agreement, the execution was returned stayed by 
the latter—all which was without the knowledge or consent of 
the complainant. 

It is alleged that Hanrick and Reid are insolvent, and that the 
former refuses to join with the complainant in this suit: Further, 
that Devon alone, or in conjunction with Knox and Brown, have 
caused another execution to issue, which they are about to levy 
on, and coliect by a sale of the complainant’s property. The 
bill prays an injunction so far as the complainant’s property is 
concerned, against any execution issued upon the judgment a- 
gainst Reid, Hanrick and the complainant, that subpoenas may 
issue for McLemore, Mosely, Reid, Hanrick, Devon, Knox and 
Brown; and that such relief as is proper may be granted. 

The defendant Devon, in his answer, admits the recovery of a 
judgment by McLemore and Mosely against Reid; the prosecu- 
tion of.a writ of error by the latter, and the affirmance of judg- 
ment against him, and Hanrick and the complainant _as his sure- 
ties; and that he did on the behalf of himself and his co-defend- 
ants, Knox and Brown, make the arrangement with Reid to pay 
the judgment, and allow him sixty days to satisfy the execution; 
for which Reid paid him the sum of three hundred and forty-two 
dollars and twenty cents. He positively denies that the arrange- 
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ment was made without the knowledge and’ consent of the com- 
plainant; but affirms the reverse to be true. He admits that the 
judgment was assigned to his co-defendant, Brown, but denies 
that he ever made any other agreement by which execution was 
suspended, than as above stated. It is stated, that after or about 
the time an alias execution issued, N. E. Bensen, trustee, in a 
deed executed by Reid to secure the debts and liabilities of the 
latter, advertised some of the property embraced therein, to be 
sold on the 14th of February, 1842; on that day the trustee wish- 
ed to postpone the sale, with the view of obtaining a better price, 
and this defendant, for himself and Knox, signed a paper request- 
ing the sheriff to stay proceedings for the present, on the execu- 
tion against Reid and his sureties. This instruction was given 
without any consideration, which would have prevented him from 
pressing the execution at any time. The defendant admits, that 
another execution has issued on the judgment, that Reid and Han- 
rick are both insolvent, and avers that the former was, at the 
time the judgment was assigned. He concludes his answer by 
demurring gencrally to the bill. 

The answers of Knox and Brown, are substantially the same 
as Devon’s, save only that they answer to a great extent, upon 
information derived from others, and their own belief. 

Mosely answered the bill, admitting the assignment of the 
judgment, but declaring his ignorance of the matters alleged, 
which affect his co-defendants. Hanrick denies all knowledge 
of the several matters in controversy, &c. 

The depositions of several witnesses, as well as other testitno- 
ny, appear in the record. These, with the exception of Reid, 
show tlie recovery of the judgment as stated in the bill, its affirm- 
ance by the supreme court against Reid, Hanrick and the com- 
plainant; and that an execution issued against them, which the 
former, by an arrangement with Devon, as stated in the answer 
of the latter, caused tobe stayed. It is further shown, that De- 
von, Knox and Brown, with other judgment creditors of Reid, 
caused an aliasiexecution, which issued on the judgment in ques- 
tion, to be stayed, and for that purpose, gave an order to the 
sheriff on the 14th February, 1842. But it is not shown by any 
evidence, that the complainant did or did not, assent to the indul- 
gence that was given to Reid. 

The deposition of Reid, was taken at the instance of the com- 
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plainant, although Devon, Knox and Brown, objected to it, on 
the ground that he was a party to the suit. Wtness denies that 
he is a party, and insists that his interest in the event of the cause, 
as between the complainant and the three defendants last named, 
is balanced. He states that about the period the first indulgence 
expired, viz; about the 13th January, 1842, the execution was 
stiyed for the further term of sixty days, for which he has paid 
Devon the same sum paid for the previous stay; the aggregate 
of which several sums amount to 8684 40, which was deducted 
from the proceeds of witness’ cotton crop. No consideration was 
paid for the order given to the sheriff on the 14th of February, 
1842. 

It appears from the evidence, that Reid had not property 
which could be sold under execution atter February, 1841. 

The chancellor was of opin-on that the allegation in the bill, 
that the indulgence given to Reid, was without the complainant’s 
knowledge or consent, was material, and such as the defendants 
were bound to answer; and that the answers of Devon, Knox 
and Brown, were conclusive upon the point, as they were not 
disproved by the evidence in the cause. Further, although the 


complainant was a surety in the bond for a writ of error, yet, 


after the judgment was atiirmed against him, he became a prin- 
cipal, and a contract with Reid, by which the latter obtained a 
longer time than the law allowed to satisfy the judgment, would 
not discharge him; that ifthe complainant had satisfied the judg- 
ment, it would be extlnguished, and he could not consequently en- 
force it, in order to reimburse himself, The chancellor then 
concluded, 1. That the bill does not contain sufficient matter to 
warrant the interference of equity. 2. Conceding that the case 
could be entertained, it was not made out by proof. It was, 
therefore, adjudged and decreed, that the bill be dismissed with 
costs. 


T. Wituras, for the plaintiff inerror. The relation of princi- 
pal and surety, continues as well after as before judgment. [Clay’s 
Dig. 206, § 23; 3. J. J. Marsh. Rep. 526; 2 Am. Eq. Dig. 403, 
§ 16; 3. Bibb’s Rep. 467; 10 Johns. Rep. 587; 5 H. & Johns. 
Rep. 234; 1 Dess. Rep. 214; 3 Leigh’s*Rep. 272; 1 Hill’s N. 3: 
Rep. 652; 3 Munf. Rep. 417; 4 H. & Munf Rep. 436; tice’s 
Eq. Rep. 283-4; 2 Stew’t Rep. 63; 3 id. 14; 8 Serg’t & R. Rep. 
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452; 1 Dess. Rep. 409; 1 Penn. Rep. 149, 240; 7 J. J. Marsh, 
Rep. 580; 5 Ohio Rep. 212; 3, Ala. Rep. N. S. 339.] 

A surety who pays a judgment,is entitled in equity to have it as- 
signed to him, and if the creditor places himself in a situation, that 
he cannot make the assignment, the surety must be discharged. 
[2 Vernon’s Rep. 608; 3 Wheat. Rep. 520; 4 J. J. Marsh. Rep. 
440; 17 Johns. Rep. 390-4; 10 Yerger’s Rep. 310; 4 Leigh’s 
Rep. 625; 1 Stew’t Rep. 262; 1 Story’s Eq. 477-8—480-1.] 

The statement in the bill, that the agreement to indulge Reid, 
was without the knowledge and consent of the complainant, was 
an immaterial averment which need not have been proved; the 
answer of Devon, denying this allegation and asserting that the 
reverse was true, is not evidence, because not responsive to a 
material allegation. [6 Porter’s Rep. 182-3; 2 Ala. Rep. 215-6; 
Story’s Eq. Plead. 514, 435; Gresley’s Eq. Ev. 285-9; 2 Phil. Ev. 
477, 490-1; 1 Munf. Rep. 373; 1 Johns. Rep. 587; 1 Wash. Rep. 
224; 3 Dana’s Rep. 498; Hardin’s Rep. 538; 6 Yerger’s Rep. 
113; 2 Johns. Ch. Rep. 92-3, and note; 1 H. & Gill. Rep. 11; 
‘3 Monr. Rep. 367; 3 Cond. Eng. Ch. Rep. 335-9.] 

The answer of Knox is defeetive, in not setting out the facts 
from which it may be inferred, that the complainant was inform- 
ed of, or consented to the arrangement. In affirming that the 
complainant had notice, &c. the answer goes beyond the allega- 
tion. [4Stew’t & P. Rep. 415; 1 Beatty’s Ch. Rep. 277; 1 Moll. 
Rep. 359; Story’s Eq. Plead. 32, 653; 3 Cond. Eng. Ch. Rep. 
339; 4 id. 327; 2 Ball. & B. Rep. 385.] The bill does not assert 
that the complainant’s want of notice, was a matter about which 
the defendants were informed. 

Devon's answer is not evidence for Knox and Brown—if his 
testimony was material, they should have taken his deposition.— 
As it respects the answers of Knox and Brown, they do not state 
facts from their own knowledge, and they will be overbalanced 
by the testimony of a single witness. [1 Bibb’s Rep. 200; 4 id. 
358; 1 Dana’s Rep. 474; 1 Paige’s Rep. 209; 5 Munf. Rep. 183; 
4 J.J. Marsh. Rep. 213; 4 S. & P. Rep. 410.] 


N. Harris, for the defendants.—The affirmance of the judg- 
ment by the supreme court against Reid, Hanrick and the com- 
plainants, destroyed the relation of principal and surety, and 
made them all principals. [18 Eng. C. L. Rep. 273; 1 Story’s 
Eq. 477, and cases cited in note 3; 5 Johns. Ch. Rep. 305; 3 
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Wheat. Rep. 520; 2 Bailey’s Rep. 551; 2 Dev. Rep. 341; 4 id. 
351, 529; 2 Iredell’s Rep. 216; 4 Harrison’s Rep. 112; 3 Ala. 
Rep. 310.] The law is the same, whether the party is a surety, 
technically so called, or merely an indorser. [Theobald on Prin. 
and Surety, 125; 4 Wend. Rep. 560; 8 Porter’s Rep. 371.] 

Devon was bound to answer the allegation, that Reid was: 
indulged without the complainant’s knowledge—he has denied it 
positively, and to entitle the complainant to a decree in his favor, 
he must disprove the denial. The answers of Knox and Brown, 
are made upon information and belief, and this is sufficient to 
throw upon the complainant the burthen of sustaining his bill_— 
[4 Johns. Ch. Rep. 65; 4 Paige’s Rep. 368; 4 Ala. Rep. 60; 1 
Cow. Rep. 712; 2 Conn. Rep. 11 Wend. Rep. 343; Harper’s Eq. 
Rep. 197, 2 Stew’t Rep. 301; 7 Ves. Rep. 587; 1 Wend. Rep. 
583; 3 id. 552; 6 id. 22, 30; 3 Ala. Rep. 458.] The second indul- 
gence to Reid, was without consideration, and the sureties can- 
not avail themselves of it as adischarge. [12 Wheat. Rep. 554.] 

The evidence in the cause, so far from disproving the answers, 
tends strongly to sustain them. 


COLLIER, C. J.—The material questions arising in this case, 
may be thus stated: 1. Does the relation of principal and surety 
cease upon the recovery of a judgment against them, so as to pre- 
vent the latter from insisting upon his discharge in consequence 
ofan indulgence given to the former without his consent, under a 
contract with the creditor? 2. Where the bill filed by a surety 
states, that the creditor suspended execution upon his judgment, 
under a contract with his p~incipal, without the sureties’ know- 
ledge or consent; and the answer denies that the indulgence was 
given without the complainant’s knowledge or consent; and af- 
firms the reverse to be true, on whom does the onus lie of prov- 
ing the sureties’ assent to the agreement? 

1. In Lenox v. Prout, [3 Wheat. Rep. 520,] it was determin- 
ed, that where a judgment has been recovered against the ma- 
ker and indorser of a promissory note, the plaintiff may counter- 
mand execution, against the former, without exonerating the lat- 
ter from liability. “And the reason,” say the court, “is obvious; 
for, by the judgment, they have both become principal debtors, 
and if the indorser suffers any injury by the negligence of the 
judgment creditor, it is clearly his own fault, it being his duty ta 
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pay the money, in which case he may take under his own direc- 
tion, the judgment obtaimed against the maker.” [See, also, 18 
Eng. C. L. Rep. 273.) So in Bay v. Tallmadge, [5 Johns. Ch. 
Rep. 305,| it was decided, that after judgment against bail, their 
character of surety is atan end, and they cannot claim any ad- 
vantage of the creditor,on the ground of a want of due diligence 
in prosecuting the principal debtor, or giving him indulgence upon 
a valid consideration. We might add other citations in accord- 
ance with those made, but this is entirely unnecessary, as will be 
secn from the view we take of the case. 

In The Commonwealth v. Miller’s Adm’rs, [8° Serg’t & R. 
Rep. 452.] the court said, “there is no clearer rule in equ lity, than 
that where the creditor has the means of satisfaction in his hands, 
and chooses not to retain it, but sufiers it to pass into the hands 
of the principal, the surety can never be called on.” Again: 
«But it is said, the distinction between principal and surety ceases 
after judgment bas been obtained on the original security, and 
that as to subsequent transactions, equity views them with equal 
favor, If that be so, 1 am ignorant of any authority that bears it 
out; and on the ground of reason, it certainly cannot be support- 
ed. The distinction is carried throughout.” So it has been held, 
that a stay of execution by a ereditor, after a levy of it on the 
p operty of the principal will exonerate the surety, if the lien re- 
sulting from the levy be extinguished. and the surety did not ap- 
prove of the indulgence. And further, that the discharge of the 
surety is not less complete, though the property levied on was 
insufficient to discharge the whole debt. [Sneed v. White, 3 J. 
J. Marsh. R. 526.) 

The indulgence of the principal to the prejudice of the surety, 
by one of several equitable proprietors of an execution, it seems 
wouid operate a release of the surety, to the extent of the inter- 
est of the paity indulging. [Givens v. Briscoe, 3 J. J. Marsh. 
Rep. 534.] And it has been also determined, that the stay, by 
the creditor, of an execution levied on the property of the princi- 
pal debtor, without the privity or consent of the surety, will dis- 
charge the latter. [Jones v. Bullock, 3 Bibb’s Rep. 467. See, 
also, Solomon v. Gregory, 4 Harrison’s Rep. 112.] 

In Comegy’s and Pershouse v. Booth and Bell, [8 Stew’t Rep. 
14,] no distinct.on Was attempted to be made between the rights 
of asurety, before and aiter a judgment against the principal and 
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himself; and in that case, the surety was released, because time 


was given to the principal after a judgment had been rendered 
upon the original security. In fact, it has been the understand- 
ing, both of the bench and the bar in this State, (as indicated by 
several adjudged cases.) that the relation of the parties continues 
as it was in its inception, notwithstanding the recovery ofa judg- 
ment. Such would appear to be the conclusion of reason, and 
we believe is well sustained by authority. It may be also re- 
marked, that the legislature seem to recognize this to be the rule 
of law, for the act of 1811, “to empower securities to recover 
damages ina summary way,” enacts that, “when an execution 
may issue against any principal and security, on any bill, bond, 
note, or other instrument, the sheriff; or other officer, shall levy 
on the property of the principal first, ifhe has any property in 
the county where the security resides, &c.” [Clay’s Digest, 
206, § 23.] 

2. It is conceded, that an affirmative allegation in an answer 
irresponsive to the bill, but in avoidance of some statement, can- 
not be regarded as evidence tor the defendant. But it is insisted, 
that as the complainant has negatively averred his ignorance of 
the agreement between Devon and Reid, by which time was giv- 
en to the latter, and has denied that he assented to it, the answer 
of Devon in affirming the reverse to be true, is responsive to the 
bill, and unless disproved according to the rule recognized in 
chancery, must prevail. The jastness of this conclusion must de- 
pend upon the fact, whether the complainant’s case could be aid- 
ed by any answer that could be made to the allegation. Mr 
Justice Story says, “one test of materiality, is to ascertain wheth- 
er, if the defendant should answer in the affifmative,*the admis- 
sion would be of any use to the plaintiff in the cause, either to as- 
sist his equity, or to advance his claime'to relief. If it would, it 
must be answered, for it is material; if not, it is immaterial, and 
need not be answered.” [Story’s Eq, Plead. 655.] Again, says 
the learned author, “every billpresents a statement of facts, and a 
claim of right on the part of the plaintiff, in regard to which, he 
seeks relief; and it further seeks a discovery from the defendant, 
in order to establish or aid in the proof of such facts and claim of 
the plaintiff. Now to such discovery, at least so far as the’facts 
and claim constituting the plaintiff’s case are concerned, he has 
an unquestionable xight. ‘The rule has been laid down by a very 
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able writer in the following terms. «It is the right as a general 
rule of the plaintiffin equity (as we have seen) to examine the de- 
fendant upon oath, as to all matters of fact, which being well 
pleaded in the bill, are material to the proof of the plaintifi’s case, 
and which the defendant does not by his form of pleading, ad- 
mit.” [Id. 514, 435.] 

It would not be a good plea for a surety sued at law, to allege 
that the creditor under a contract with the principal debtor, had 
extended the day of payment; but it should go farther, and aver 
that the indulgence was given without the consent of the defend- 
ant. This point was expressly so adjudged in the Bank of Steu- 
benville v. Carroll’s adm’rs, [5 Ohio Rep. 207.] And as both 
facts must concur in order to perfect the defence, it would seem 
to be unquestionable upon principle, that the plea should be suffi- 
ciently broad to embrace them in its allegations. 

Now, although it is a general rule that the allegata and probata 
must correspond, and that a party need not allege more than he 
is bound to prove; yet the rule is not of universal application — 
Sometimes a party is required to negative the existence of a fact, 
thie onus of proving which, rests upon his adversary. And such 
is the case where the surety sets up as a defence, an extension of 
the time of payment by the creditor, to his principal. The case 
of Everett, et al v. The United States, [6 Porter’s Rep. 166,} 
maintains, that where the surety proves that time was given to 
the principal, it is incumbent upon the creditor to show, that the 
former assented to it; and that such an inference cannot be indulg- 
ed in the absence of proof. And that such is the law, is the clear 
deduction both from principle and authority. The party aver- 
ring the non-existence of a fact will not as we have seen, be al- 
ways bound to support the allegation by evidence—in fact, the 
difficulty of establishing@ negative, will sometimes relieve him 
from the necessity; and in other cases, the justice of requiring the 
Opposite party to show the affirmative, if it be true, will throw 
the onus upon him. [2 Phil. Ev. @ & H’s notes, 483—4—5-6-7; 
The State v. Gaus, 9 Porter's Rep. 633; Blann v. Beal, 5 
Ala. Rep.] 

Now, if it is necessary to allege in a plea at law, that the sure- 
ty did not consent that the principal should be indulged, it must 
be equally essentialto a bill where the surety seeks relief in equi- 
ty to make such an allegation. But this averment is necessary, 





JUNE TERM, 1844. 727 
Langdon y. Lockett. 








only to prevent a demurrer from being successfully interposed; 
and when the surety has proved that time was given to the prin- 
cipal, it is (as at law) incumbent upon the creditor to show that 
the former assented to it. 

The defendant, Devon, need not have answered the negative 
averment of the bill. and his answer cannot, in this respect, be 
received as evidence against the complainant; because, if he had 
answered in the affirmative, the admissien would not have been 
of any use to the plaintiff, “either to assist his equity, or to advance 
his claim to relief,” or in any manner material to the proof of his 
ease—though it may have estopped the defendant. 

The case of the Branch Bank at Huntsville v. Marshall, et al. 
[4 Ala. Rep. 60,] is not analagous in principal with the case be- 
foreus. There, the bill perhaps stated more than was necessa- 
ty to give the cotrt jurisdiction, or to present the complainant’s 
case fairly; yet, the unnecessary allegation was pertinent, and so 
stated as to make it a material part of the plaintiff's case. Its ad- 
mission by the defendants would have relieved the complainant 
from what, by the frame of its bill, it had undertaken to prove— 
in fact, it was an allegation that required an answer. 

Our opinion upon both the points made, is, that the chancellor 
erred; the decree of the court of chancery is consequently re- 
versed, and although, perhaps, a final decree might be here ren- 
dered, we think it the safer course, and accordingly, direct that 
the cause be remanded. 





LANGDON v. LOCKETT. 


1, The register of a court of chancery is subject to garnishee process, with respect 
to a surplus remaining in his hands belonging to the defendant in chancery, 
after sale of property to satisfy a mortgage deeree, although the saleghas not 
been confirmed, and although he is described by the decree tu report hip@pings 
at the next term of the chancery court. 


Warr of error to the Circuit Court of Perry. 
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Garnishee process against Lockett, as the debtor of the Madi- 
son College, against which the Langdons had obtained a judg- 
ment. 

The garnishee answered, that at a term of the chanchery 
court for the 20th district, held on the 8d Monday of June. 18438, 
he, as register and master of the said court, was ordered to sell 
the lands of Madison College, for the purpose of paying one 
Brumby, administrator of Wallace, the amount decreed by that 
court on a mortgage; and to report to the then next term, to be 
held on the 3d Monday of June, 1844. The amount remaining 
in his hands after paying Brumby the amount of the decree and 
costs, was $143 70. <A bill was filed on the 27th November, 
1843, in the office of the register of that court, praying an appro- 
priation of the money so remaining in the garnishee’s hands, to 
another and difierent person. On this answer, the court render- 
ed a judgment, discharging the garnishce, and this is now assign- 
ed as error. 


Granam, for the plaintiffs in error—insisted that the garnishee 
was not within the decisions, that an oflicer of court cannot be 
garnisheed, inasmuch as he held the overplus as money of the 
defendant in execution; and might at any time be sued for it by 
the corporation. [2 Ala. Rep. 253; 3 ib. 312; 4 Porter, 167; 
Clay’s Digest, 304; 1 McMullen, 92; 5 Mass. 271; 2 L. & P. 15; 
13 Perters, 151.] 


Davis, contra—argued that the reason of all the decisions is, 
that an ollicer of court is not permitted to be drawn into another 
forum, to contest any matter respecting money colleeted by him; 
and that reason applies equally to the matter of a residium. Un- 
til the action of the chancery court, it is impossible to say wheth- 
er the money, in the hands of this garnishee, belongs to the de- 
fendant in execution, or to the purchaser, inasmuch as the sale 
may be set aside. 


GOLDTHWAITE, J.—We have several times*had before 
us, th® question here, for individuals connected as officers with 
adurts of justice, are liable to process of garnishment from other 
courts. ‘Thus we have held that a sheriff cannot be garnisheed 
for monies collected, at the suit of a creditor of the plaintiff in 
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execution. [Zurcher v. Magee, 2 Ala. Ren. 253.| Also, that 
an attorney or justice of the peace, having collected money in 
their respective characters, may be garnisheed. [Mann v. Bu- 
ford, 3 ib. 312; Clark v. Boggs at this term ] It is argued by the 
counsel for the defendant in error, that an officer of one court can- 
not be called before another to contest any matter respecting 
money collected under legal authority. This is unquestionable, 
when from the nature of the case, or from the circumstances at- 
tending it, the money can be drawn into litigation in the court 
from whence the process issued; but it does not apply to those 
cases where there can be no litigation of that nature. The inves- 
tigation which may be had into the correctness of a sale, is not 
in any sense a contest with respect to the money or the right to it. 
Every court possesses the inherent power to prevent abuse of its 
own process, by sett ng aside fraudulent or even oppressive sales. 
[Moore v. Mobile Cotton Press, 9 Porter, 679.] But this does 
not divest the right of the defendant in execution to the excess of 
money arising from the sale of his property, after satisfying the 
process. The question may be undetermined, whether the sale 
is valid or invalid, yet the money is prima facie due to the de- 
fendant in execution, in the same manner as it is upon an express 
promise to pay; and this prima facie right is subject, in our 
opinion, to the process of garnishment. This is the effect of the 
decision in Day v. Sadliee. fl McMullen, 92,] and also in Wat- 
son v. Todd, [5 Mass, 271 ] in which latter the marshall of the 
United States was held liable to trustee process, for a balance 
remaining in hands after satisfying the process held by him 
against the goods of the common debtor. 

There isa strong reason why the process should be effectual 
in a case like this, because the debtor may, at any time after the 
sale, demand and secure the money from the officer; and if it 
could not be attached, suitors would be entirely remediless.— 
On the other hand, no injury can arise to the officer, for it is in his 
power at all times, to pray the‘court before which the process of 
garnishment is returnable, to suspend its action until any question 
respecting the regularity of the sale, is determined. In the pre- 
sent case, no objection ofthis nature is interposed, and we must 
intend that no just cause for exception existed. 

Our conclusion is, that the judgment is erroneous, and “theres 
fore, it is reversed and remanded. , 
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LANGDON v, STEPHENS. 


1. A widow is not dowable as a matter of right, of the entire dwelling-house, out. 
houses, &c. in which her husbatid usually dwelt, &c., but to such part thereof 
‘as corresponds with her dower interest in the lands. If the estate be solvent, 
and jt will not be unjust to the heirs, she may insist on the entire dwell:ng- 
house, out hoases, &c., as being assigned as part of her dower, in lieu ofa cors 
responding portion of her dower in the lands, equal in value to the portion of 
the dwelling-hvuse, of which she is not dowable asa matter of right. 


Error to the Circuit Court of Perry. 


Petition for dower by the defendant in error. From the facts 
agreed, it appears that the husband of the petitioner was seized 
of a house and lot in the town of Marion, in which he died.— 
That previous thereto he had executed a deed of mortgage on 
the property with a power of sale, but that the widow had not 
telinquished her dower therein. That after the death of the 


husband, the plaintiff in error purchased the property at the sale 
under the mortgage. That the estate is insolvent, and that a di- 
Vision of the premises, so as to give the widow one-third part 
thereof, including the dwelling house and out houses, would make 
the dower greatly more than one-third part of the value thercof, 
and leave the rest of but little or no value. 

Thereupon, the court appointed five commissioners, who as- 
signed to the widow one-third part of the lot by quantity, in- 
cluding the dwelling house, out-houses, &c.; which was confirm- 
ed by the court. From this judgment, this writ is now prose- 
cuted. 

The assignment of error is, the confirmation of the report of 
the commissioners. 


A. Grauaw, for plaintiff in error. 
Davis, contra. 


ORMOND, J.—This question depends upon the proper con- 
struction of the several acts on the subject. The act of 1812, 
[Clay’s Dig. 172,] provides that the widow shall be endowed of 
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one-third part of the lands, tenements and hereditaments of which 
her husband died seized; “in which third part, shall be compre- 
hended the dwelling house in which her husband shall have been 
accustomed most generally to dwell next before his death, toge- 
ther with the out-houses, offices, buildings, &c.: provided, that 
if it shall appear to the judge of the court to whom applieation is 
made, that the whole of said dwelling house, out-houses, &e., can- 
not be applied to the use of the widow without manifest injustice 
to the children or other heirs, then and in that case, such widow 
shall be entitled only to such part as the court may deem reason- 
able and just.” A subsequent part of the act declares that the 
allotment of the dower shall be according to “quantity and qual. 
ity.” 

Atcommon law, the widow was endowed of the third part of 
the land and tenements of her husband;and wasentitled toher dower 
in the capital messuage, unless it was a castle for the defence of 
the realm, and by a provision in magza charta, was entitled to 
remain forty days in the dwelling house, within which time dow- 
er was to be assigned her, which is called the widow’s quarantine, 
[1 Coke Litt. 581, 32 b.] The statute of this State has material- 
ly changed the common Jaw mode of procedure by which the 
widow. is to obtain her dower, if not voluntarily assigned her by 
the heir; but it has not changed the common law as to the por- 
tion of which she shall be endowed, with the single exception, 
that the entire dwelling house, out-houses, &c., are to be included 
in her dower, if she desires it, and it can be done without preju- 
dice to the heir. Was it intended that she should receive the en- 
tire mansion house in addition to her third part of the lands ?— 
We are very clear, that such was not the intention of the Legis- 
lature. Taking the entire statute together, it is evident that the 
Legislature wished to guard against the inconvenience of the 
widow being entitled to a part of the dwelling house only; it was, 
therefore, declared, that the entire dwelling house, with its ap- 
purtenanccs should be iicluded in her allotment of dower when 
that could be done without prejudice to the heir. But it by no 
means follows that she was to receive the house in addition to 
her third part of the land. Such a construction is repelled by 
the declaration that the widow shall be endowed of «one-third 
part of the lands, tenements and hereditaments,” and especially 
by the clause which prohibits the entire mansion house from being 
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assigned to her when it will prejudice the heir. It might frequently 
happen, that the dwelling house, with its appurtenances, would 
constitute the whole of the real estate of any value. Such 
would be the fact, ordinarily, when the house was situate in 
a cityor town, and such appears to be the fact here. In 
such a case, to assign to*the widow as her dower the en- 
tire dwelling house, with its appurtenances, offices, garden, 
&c., would be in direct contravention of the statute. A con- 
struction which leads to such a result, must necessarily be 
wrong. The widow can, in no event, be entitled to more than 
onéhalf of the lands and tenements as dower. Yet, by this con- 
struction, she would virtually take the whole in cases like the 
present. 

The controlling idea of the statute is the quantity of the dower 
interest. The provision, therefore, that the dwelling house, out 
houses, &c., shall be included in her dower interest, does not 
mean that this shall be in addition to her dower interest in the 
lands; as .he statute of 1826 expressly declares that her dower 
interest in “/ands, tenements,” &c., shall be assigned to her ac- 
cording to “quality and quantity.” If, therefore, she elects to 
take the entire dwelling house, in a case where she has the right 
to make such an election, there must be a corresponding abate- 
ment for the possessory value of that portion of the mansion to 
which she has not the absolute right of dower, made from the 
lands aasigned her. 

_ It.is, however, strenuously argued that although the widow has 
not an absolute right to dower in the entire dwelling against the 
*chilcren or other heir” of the deceased, that no provision is 
made for a creditor.. The unsoundness of this argument is de- 
monstrated by the statute itself, which declares that where the 
estate is insolvent, the widow shall be endowed of one-third part 
only of the lands, &c., “any thing in this act to the contrary not- 
withstanding.” 

In addition, it is impossible to suppose that a reservation was 
made in favor of the heir, and not of the creditor, because until 
the debts are paid, the heir is entitled to nothing; and the result 
of the construction contended for would be, that as soon as the 
allétment of dower was made, the portion reserved for the heir 
wou'd be liable to the payment of the debts of the ancestor. 

The evident meaning of the proviso of the Ist section of the 
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act of 1812 i ol has created all the difficulty j in » this case, is, 
that where fs estate is solvent, the widow may insist that the’ 
portion of the dwelling house, out-houses, &c., not given to her 
by law as her dower, shall be assigned to heras a part of her 
dower in lieu of a corresponding portion in value of her dower 
inthe lands. Such being the proper construction ef the statute, 
the court erred in ratifying the assignment of the commissioners 
of the entire dwelling house as dower, the estate being insolvent; 
and its judgment is, therefore, revessed, and the cause remanded 
for further proceedings. 





PITTS v. BURROUGHS 


1. Inanaction for wrongfully and malicionsly suing out an attachment against 
the plaintiff’s estate, it is not allowable for him to prove, that by common repu- 
tation in the neighborhood in which the defendant and himself resided, it 
was supposed that he had gone to an adjacent State on a visit of business or 
pleasure. 

2. What a party said upon leaving home, or immediately previous thereto, 1s @d- 
missible evidence in his favor asa partof the res geste, on the trial ofan action 
for wrongfully and maliciously suing out an attachment against him in his 
absence. 

3. The absence of a debtor from the State, does not subject his property to "at 
tachment upon the allegation, that he absconds or secretes himself ; and his 
neglect to inform a creditor of his intended absence, does not, per se, authorise 
the latter to resort to that extraordinary remedy. 


Warir oferror to the Circuit Court of Perry. 


This was an action on the case by the plaintiff against the de- 
fendant, for wrongfully and maliciously suing out an attachment 
against him. The cause was tried on the plea of not guilty, and 
the jury returned a verdict for the defendant, on which Jodgrocnt 
was rendered. 

On the trial, the plaintiff excepted to the ruling of the court. 
lt appears from the bill of exceptions, that the defendant having 
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shown the absence of the plaintiff from this State at the time 
when the attachment was sued out, the plaintiff offered to prove, 
by common reputation in the neighborhood in which both parties 
resided, that at and a short time before the attachment issued, the 
plaintiff had Ieft the State ona visit to see his children in Missis- 
sippi. But the court excluded all evidence of common reputa- 
tion, unless it was brought to the knov ledge of the defendant be- 
fore he sued out his attachment. he plaintiff then offered to 
prove, that at and before leaving for Mississippi, he informed ma- 
ny of his neighbors of his intention to go there, and the object of 
his Visit; and that he would return ina few weeks. But the court 
excluded this evidence. 

The court charged the jury, that if they believed from the tes- 
timony that the plaintiff had left the State a short time previous to 
suing out the attachment, the defendant had probable cause for 
causing it to be issued; and unless the plaintiff could show that 
he informed the defendant before he left home of his intention to 
leave, he could not maintain this action. 


A. Grauam, (of Perry,) for the plaintiff in error, cited 1 Phil. 
Ev. 231-2; ©. & H.’s Notes, 592; Ponsony v. Debaillon, et al. 6 
Martin’s Kep. N. 8S. 238; Green!. Ev. 101, 108, 110, 113, 120; 5 
Porter’s Rep. 382; 2 Poth. on Ob., No. xvi. sec. xi; 5 T. Rep. 
512; 7 id. 509; 5 Litt. Rep. 5. 


Tuo. Cuiton, for the defendant, insisted that the common re- 
putation of the plaint:ff’s visit to Mississippi, and the object of it, 
was inadmissible; the cases cited by the plaintiff’s counsel do not 
show that such evidence was ever admitted for such a purpose. 
His declarations, also, were properly excluded under the rule 
which inhibits a party from making testimony for himself. 

The absence of the plaintiff from the State, was prima facie suf- 
ficient to show a probable cause for suing out the attachment; and 
the charge that the plaintiff should have informed the defendant 
of his intended absence, whether erroneous or not, conld not have 
prejudiced him. The defendant’s counsel cited Middlebrook v. 
Ames, [5 Stewt. & P. Rep. 158.] 


COLLIER, C. J.—It was not allowable to show, that at and 
previous to the time, the defendant caused his attachment to be 
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jssued, common reputation in the ncigfitees bood 1 in which the par- 
ties resided, supposed that the plainti ff had gone to Mississippi to 
visit his children. If it was material to show where the plaintiff 
was; and the object of his absence, the tact could be shown by 
proof more precise and satisfactory than mere report or rumor. 
The cases in which common reputation is admissible, are excep- 
tions to the ordinary rules of evidence, and usually rest upon the 
ground of necessity. Such proof is admitted to prevent a failure 
of justice, and when, from the yature of the inquiry, the fact cannot 
be established by evidence more certain and satisfactory. The 
present case does not come within any recognized exception. 

What a party said contemporaneously with the doing of a par- 
ticular act, may, in general, be proved as constituting a part of the 
res gestae, and necessary to characterize it. [Rex v. Smith, 5 
Carr. & P. Rep. 201; Tompkins v. Saltmash, 14 Sergt. & R. 
Rep. 274; Boyden v. Moore, 11 Pick. Rep. 362; Hatton v. 
Banks, 1 N. & McC. Rep. 221] In Ponsony v. Debaillon, et al. 
[6 Mart. Rep. N. S. 238,] the action was on a bond given upon 
suing out an attachment against an absconcing debtor to indem- 
nify “the adverse party. The question was. W hether the defend- 
ant was influenced by malice in causing his attachment to be is- 
sued; and it was held, that it was competent for the defendant to 
show he made inquiries after the plaint.ff of third persons, and 
what were their answers as to his absence and the cause of it, 
without producing those persons to testify. It was said, in West 
v. Price’s heirs, [2 J.J. Marsh. Rep. 380,] that «conversations or 
declarations made by the actor or party concerned, at the time 
an act is done, and which explain the quo animo and design of 
the performance, may, whenever the nature of the act is called 
in question, be given in evidence as part of the res gestae.— 
Without tolerating this explanation of the acts of men, by receiv- 
ing their accompanying declarations, we should be often misled 
as to their true nature and character, and consequently liable to 
fall into errors in respect tothem. ‘he rule requiring res gestae 
declarations to be received as evidence, is a necessary and very 
useful one.” [See, also, Doe ex dem. Haman v. Pettett, 5 Barnw. 
& Ald. Rep. 223; Downs v. Lyman, 3 N. Hamp. Rep. 486; 2 
Phil. Ev. C. & H.’s notes, 592, and cases there cited; Greenl. Ev. 
120-1-2.] 

In the case before us, the thing done was the departure of the 
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plaintiff from his home; what he said upon leaving, or imme- 
diately previous thereto, as to the point of his destination, the ob- 
ject he had in view and when he expected to return, were ex- 
planatory of his intention; and in the absence of opposing proof, 
might repel the imputation that he was absconding or otherwise 
endeavoring to evade the service of ordinary process. These 
declarations, it is true, would not be conclusive upon the defend- 
ant; but it would be competent for him to prove that they were 
not just exponents of the res gestae. Other evidence would be 
admissible to show that his acts and intentions were different 
from what his statements indicated. The testimony on this 
point, it will follow, was improperly rejgcted. 

The charge to the jury is clear:y erroneous. It cannot be ad- 
mitted that by leaving the State for a short time, a debtor sub- 
jects himself to the imputatien of absconding or secreting. Some- 
thing more than mere absence is necessary to warrant such an 
inference. Contemporaneous acts, the demeanor of the debtor 
previous and subsequent to his departure, as well as what he 
said, are all admissible, at the instance of the creditor, to show 
that he had a probable cause for resorting to the remedy by at- 
tachment to collect his debt. The opposite conclusion, would 
make it necessary for one who is indebted to extinguish his lia- 
bilities before leaving the State, in order to protect his property 
from seizure; and this, although the object of his absence may 
be to obtain the means to pay his debts. And the same precau- 
tion would be proper whether his debts had matured or not; for 
an attachment will lie against an absconding debtor in either 
case. 

The neglect of the debtor to inform the creditor of his inten- 
tion to visit another State, cannot determine the object which in- 
duced him to go. He was not bound to impart such information, 
and the neglect to give it, does not authorize an inference preju- 
dicial to his integrity. 

It results from what has been said, that the judgment must be 
reversed, and the cause remanded. 
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VANCE v. WELLS & CO. 


1. Where a feme is sued ona promissory note made by her when covert, and she 
pleads her coverture in bar, it is not a good replication that she promised to pay 
the note after her husband’s death, unless some new consideration or ptevious 
moral obligation is shewn to support the promise. 


Wrir of error to the Circuit Couut of Russell county. 


Assumpsit by Wells & Co. against Mrs. Vance, on a promis- 
sory note. Plea, coverture. Replication, that since the death 
of the husband, the defendant promised to pay. The defendant 
demurred to this replication, but the court overruled the demur- 
rer, and gave judgment for the plaintiff’ This is now assigned 
as error. 


S. Heypenre.or, for the plaintiff in error—cited 1 Strange, 


94; 1 Shower, 183; 2 B. & A. 811; 8 Term, 545; 1 Bailey, 184; 
Ruger v. Lesporles, ex’r, 1 Dudley. 188; 1 Com. on Con. 162; 
Gould’s Plead. 453, 567. 


No counsel appeared for the defendant in error. 


GOLDTHWAITE, J.—A married woman in general, can- 
not be a party toa promissory note or bill of exchange, so as to 
charge herself to liability in a court of law. [Chitty on Bills, 
24.] Indeed, it has been held, that during coverture, she is not 
capable to contract, although separated from her husband. [Mar- 
shall v. Rutter, 8 Term, 545.] In the case of Lee v. Muggeridge, 
[5 Taunt. 37,] where a feme was under a moral obligation to pay 
a bond executed by her when covert, and she, after the death of 
her husband, promised to pay it, her executors were held liable 
on this subsequent promise. But here, there is no moral obliga- 
tion shown, nor any new consideration to support the subsequent 
promise; and as the contract was wholly void by reason of co- 
verture, the subsequent promise to pay, was without considera- 
tion, and cannot bind her. 

Judgment reversed, and cause remanded. 
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MAYOR AND ALDERMEN OF MOBILE v. THE 
HEIRS OF FARMER. 


1, The power given to the registers and reccivers by the different acts of 
Congress, to determine between conflicting and interfering claims, and to 
direct the manner of locating and surveying them, applies only to confirmation 
of imperfect grants made by the former proprietors of the country. These of. 
cers have, therefore, no power to locate and direct the survey of a disputed 
line, where one of the parties claims by virtue of a complete and unconditional 
grant; asin the case of the donation tothe corporation of Mobile of the hospi- 
tal and bake-house lots, by the act of 261 May, Lo24. 


Error to the Circuit Court of Mobile. 


Ejectment by the defendant in error against the plaintiff in er- 
ror. The plaintiff below, to sustain his case, introduced in evi- 
dence a patent from the United States to the lessors of the plain- 
tiff for certain land in the city of Mobile, and proved that the 
premises sued for were within the lines of the patent. 

The plaintiff also read the deposition of James Magoffin and 
certain proceedings of the land office at St. Stephens in relation 
to the boundary of the Jot known as the «Bake-house lot”; and 
other testimony proving the heirship of the parties, which need 
not be stated. 

The defendant relied on the act of Congress of 26th May, 
1824, «Entitled an act granting certain lots of ground to the cor- 
poration of the city of Mobile, and to certain individuals of said 
city”; and offered to prove that the lines of the Bake-house Jot in 
the city of Mobile at the date of the act, comprised the locus in 
quo. The plaintiff objected to this evidence on the ground that 
the transcript of the record, attached to the evidence of James 
Magoffin, in which the limits of the Bake-house lot had been as- 
certained by him, was conclusive. The court sustained the ob- 
jection, and excluded the evidence; and charged the jury that the 
heirs of Robert Farmer were entitled to the property described 
in their patent; that the corporation was entitled to the Bake- 
house lot; but that the decision of the officers of the land office at 
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St. Stephens, was conclusive of the question. To which the de- 
fendant excepted; and which he now assigns for error. 


CampsE tt, for plaintiff in error. The title of the plaintiff in 
error arises under the act of 26th May, 1824, by which the 
«Bake-house lot” is vested in them. This act amounts to a com- 
plete grant, and any question arising upon it, is a judicial, and not 
a political one. What lands are included in the grant, is not a 
question for the land office, but the court. [6 Cr, 128;8 id. 244, 
9; 6 Peters, 741; 12 id. 454; 14 id. 414; 3 Dall. 456.] 

The defendant’s title is inferior. The patent bears date in 
1837; the terms of renunciation are in presenti, and no evidence 
of title prior to 1824, is presented. 

The register and receiver at St. Stephens were not authorized 
to settle conflicting rights. Their power is exhausted by the set- 
tlement of the question of location for the purposes of the land of- 
fice. Whether that location is accurate, so far as third persons, 
who claim by a grant previous to the act of location are involved, 
is a question which can only be settled by the parties themselves, 
or by courts of justice. [Instructions and Opinions of the Land 
Office, Part 1, 455, § 5, 6; 6 Peters, 735.] 


Pururrs, for defendant in error. The title ofthe heirs of Far- 
mer is derived from the act of 1822. Under that act, the cer- 
tificate of the register and receiver was made and confirmed by 
Congress, and the plat of survey made; the title, therefore, is 
older than that of the plaintiff in error, which commenced in 
1824. 

The effort now, is to show that the north line, as fixed by the 
plat of survey confirmed by the act of 1822, was too far to the 
north. If the confirmed report, instead of being specifically lo- 
cated, had described it generally as the lot of Farmer’s heirs, 
and in 1824, a donation to the plaintiff of the lot known, im Span- 
ish times, as the “King’s Bake-house lot,” reserving the rightsyof 
others, under such circumstances, an inquiry, ordered by the 
common grantor, and his decision thereon as to the boundary, 
ought to be conclusive as a mere declaration of a fact Which al- 
ways existed. The more especially as the opposite party submit- 
ted to the jurisdiction, examined witnesses, and contested their 
rights. 
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ORMOND, J.—By the act of the 26th May, 1824, the United 
States granted to the mayor and aldermen of the city of Mobile, 
“all right and claim of the,United States to the lots known as the 
hospital and bake-house lots, containing about three-fourths of an 
acre, in the city of Mobile.” [1 Land Laws, 398. | 

On the 14th November, 1837, a patent issued from the general 
land office in favor of the heirs of Robert Farmer upon a con- 
firmation of a claim made by virtue of the act of 8th May, 1822, 
fi Land Laws, 352,] which among other designated boundaries, 
calls for the “south boundary of the bake-house lot,” as one of 
the boundary lines of the land conveyed by the patent; and the 
controversy in this case is, what is the south boundary of the 
bake-house lot. To establish this boundary, the plaintiffs rely 
upon a decision made by the register and receiver at St. Ste- 
phens, which they insisted, and the court below held, to be con- 
clusive of the fact. 

The right of these officers to determine this question, is at- 
tempted to be derived from the various acts of Congress giving 
them power to determine between conflicting and interfering 
claims, and, also, to direct the manner of locating and surveying 
the lands, the title to which had been confirmed. [See Land 
Laws, Part 1, 348, 352 and 455, and other acts to which these 
were supplementary.] 

There can be no doubt that Congress may attach to a pure 
donation such terms as it pleases, and may invest the subordinate 
officers of the United States with power to determine questions 
of fact, and to ascertain and settle conflicting claims. Of this, the 
different pre-emption laws furnish examples. Whether it has such 
power in relation to the confirmation of imperfect titles derived 
from the, former proprietors of the country, is a question which 
does not arise in this case. 

The power conferred on the registers and receivers to decide 
upon cobflicting claims, relates only to confirmations of imperfect 

derived from the Frénch, British and Spanish governments; 
but-the grant of the bake-house lot to the corporation of Mobile, 
Was an unconditional donation of all the right and title of the 
United Stntes in and to the thing granted, which immediately 
passed to the grantee. The previous acts of Congress, there- 
fore, giving to the registers Pavcsimens power to ascertain and 
settle the boundaries of conflicting confirmed claims, have no ap» 
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plication; and it wa%pot competent for Congress to attach sucha 
condition to it subsequently, and it has made no such attempt, 
The description of the thing granted in the act, is sufficient to dis- 
tinguish it from other lots in the city; and by the aid of extrinsic 
testimony, its boundaries may be ascertained. [Blake v. Doher- 
ty, 5 Wheaton, 359. ] 

By the treaty, the United States acquired all the title of the 
crown of Spain to these lots as public property. The question, 
then, is, what was the boundary of these lots in the Spanish times? 
This is a question of fact, and if a controversy should arise in re- 
lation thereto between the corporation and others claiming title 
to the adjoining lots, it can only be settled by those tribunals ap- 
pointed by the constitution and the laws for that purpose, unless 
the parties interested should voluntarily submit to some other 
mode. | 

Weare relieved in this case from the necessity of considering 
whether the recital in the patent of Farmer’s heirs of the bounda- 
ry line, would be conclusive, because the’patent does not profess 
to locate the north boundary line other than by calling for the 
«south boundary of the bake-house lot.” The precise location 
must, therefore, be ascertained by testimony showing where the 
south line was when in the occupancy of the crown of Spain, 
Such as its limits then were, it passed by the treaty to the United 
States; and with those limits, it was granted to the corporation. 

It results from this examination, that the court erred in deter- 
mining that the decision of the register was evidence of the boun- 
dary line of the bake-house lot; and its judgment is, therefore, re- 
versed, and the cause remanded. 





HALL v. THE SELMA AND TENNESSEE RAIL ROAD 
COMPANY. 


1. The opinion of one of the commissioners@ppointed by an act of incorporation to 
receive subscriptions for stock, that a subscriber might forfeit his stock by failing 
to pay an assessMant thereon, can have no influence upon the liability of the lat- 
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ter; and in an action brought for the recovery of an’assessment is irrelevant tes- 


timony. 

2. In anaction against a stockholder for his;subscription, he cannot object that 
the directors of the company had released other stockholders; if the release was 
under a power it would be valid, if otherwise merely void. 

3. Where the charter of a company appoints commissioners and directs books of 
subscription to be opened at certain places, but also directs that upon default of 
payment of stockholders, their stock shall be sold, and books opened to supply 
thedeficiency; a subscriber under this latter provision cannot object to pay for his 
stock, because he subsbribe] for the same at a place where the books were not 
required to be originally opened. 

4. Where an act of incorporation requires five per cent. upon stock to be paid at the 
time of subscription, if the subscriber does not then pay it, but a judgment is af. 
terwards rendered against him therefor, which he satisfies, he cannot object to a 
suit brought for other assessments, that he did not pay the five per cent. in cash 


when he subsribed. 
Wrrir of error to the Circuit Court of Dallas. 


This was an action of assumpsit by the defendant in error 
against the plaintiff,to recover the sum of one hundred dollars, with 
interest, being the amount of two instalments of five per cent. 
each, upon one thousand dollars of the stock of the company pre- 
viously subscribed for. 

The cause was tried upon issues to the pleas of non-assump- 
sit, nul tiel corporaiion, fraud, &c. A verdict was returned for 
the plaintiff for the sum claimed, and a judgment was rendered 
accordingly. On the trial, the defendant excepted to the ruling of 
the court. Fron the bill of exceptions, it appears that the de- 
fendant offered to prove by Hugh Ferguson, one of the commis- 
sioners appointed by the act incorporating the company, to open 
books for subscriptions for stock, that he, the witness, had ex- 
pressed the opinion very frequently, in the community, with a 
view to obtain subscribers, that a stockholder could relinquish 
his stock by failing to pay an assessment thereon for ninety days. 
. There was no attempt to show that the defendant was aware of 
the witness’ opinion, and the court excluded his evidence. 

The defendant proposed to prove by the testimony of the same 
witness. who was also the secretary of the company, and by the 
books of the company, that the directors of the corporation, by 
resolution pissed before the institution of this suit, had given to 
the large stockholders the right to relinquish some of their stock, 


. 
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of which some of them had availed themselves; but that right had 
been denied to those who owned no more stock than the defend- 
ant. This evidence was also excluded, the court believing the 
resolution of the directors to be unauthorised and void. 

It was then shown that the commissioners had opened books 
of subscription, stock had been subscribed for, the company had 
organized by electing a board of directors, and made some con- 
tracts for doing work onthe road; and more than five per cent. 
on the subscriptions had been paid. But the entire capital stock 
had not been sold. The defendant subscribed for ten shares of 
stock at Burnsville, in Dallas, on the 17th March, 1837, in the 
same subscription book that was used at Selma, and was then in 
the possession of one of the commissioners who was then at 
Burnsville, for the purpose of receiving subscriptions under ‘an 
authority from the Directors. 

The defendant did not pay five per cent. upon the shares sub- 
scribed for, at the time of his subscription; but he had since paid 
it in satisfaction of a judgment that had been rendered against 
him, upon a suit brought for its recovery—whether that suit had 
been defended or not, the evidence did not show. 

Upon this evidence, the court charged the jury, that if the de- 
fendant did not pay five per cent. upon the shares taken by him, 
simultaneously with his subscription, and had done no act that 
recognized him as a corporator, the plaintiff could not recover.— 
But if he had since paid that amunt voluntarily, or after judg- 
ment, he would be estopped from denying that he was a corpo- 
rator. Further, the directors had no right to direct books of sub- 
scription to be opened at Burnsville or elsewhere; unless after a 
sale of delinquent stockholders shares, to supply a deficiency oc- 
casioned by such sale; and if the defendant subscribed for stock 
when the books were opened by the authority of the directors, 
under any other circumstances, his subscription would not be 
binding upon him. But if the defendant afterwards paid the five 
per cent. voluntarily, or after suit brought, and the plaintiff had as- 
sented to, or accepted the subscription, it wonld then be binding 
on the defendant. 


G. W. Gay e, for the plaintiff in error insisted upon each of 
the points raised upon the bill of exceptions, as showing that the 
law of the case had not been correctly determined by the circuit 
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court. He cited the act of incorporation of 1837, § 17, 20; 2 
Stew’t Rep. 38; 9 Porter’s Rep. 633; 8 Serg’t & Rawle’s Rep, 
219; 13 id. 256; 1 Caine’s Rep. 391; Dissenting op. of Lewis, J. 


C. G. Epwarps, for the defendant, was stopped by the court 
upon the points arising on the rejection of the evidence. He de- 
nied that the defendant conld urge the non-payment of five per 
cent. at the time of his subscription;the more especially as thecom- 
pany had organized before he subscribed. But if the cash payment 
was an indispensable condition to the validity of the subscription, 
the subsequent payment, whether voluntary or not, confirms the 
contract for stock between the plaintiff'and defendant, and obliges 
the defendant to pay for it in toto. [See the Selma and Tennes- 
see R. R. Co. v. Tipton, 5 Ala. Rep. and cases there cited. ] 


COLLIER, C. J.—In respect to the declaration by one of the 
commissioners, that it would be allowable for the subscribers to 
forfeit their stock, by failing to pay an assessment thereon, no 
matter for what purpose made, can have no influence in determin- 
ing the validity of the defendant’s contract with the company.— 
The opinion of one of the commissioners upon a question of law, 
would not be authoritative, or in any manner affect the rights and 
liabilities of the corporation, or either of its members. And it 
would, therefore, be unimportant, whether it was communicated 
to the defendant previous to his subscribing. 

If the directors of the company, either with or without authori- 
ty, released the larger stockholders from the payment of a part of 
their stock, such an act cannot discharge the defendant from the 
payment of his stock, either in whole or in part. If such a release 
was made in virtue of alegal power, it could not be objected to, 
and if without authority, it would be merely void. 

The second section of the charter directs, that books shall be 
opened at Selma under the superintendence of the commissioners, 
or a majority of them, and so continue, until the entire amount of 
the stock authorised to be sold, shall be subscribed. By the se- 
venteenth section, it is provided, that upon a forfeiture of stock for 
a failure to pay an instalment required thereon, a new subscription 
may be opened to make up such deficiency as may be caused by 
the default: Provided, that the president and directors may offer 
for sale the stock of any defaulting stockholder, or so much there- 
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of as may be necessary to pay his defalcation, after giving twenty 
days notice of the time and place of sale, and out of the proceeds, 
first pay what is due to the company, and the residue, if any, shall 
be paid to the defaulting stockholder. Under this section, we 
think the directors in obtaining subscriptions, were not restricted 
to Selma, but might have received subscriptions elsewhere. And 
even if the act contemplated Selma as the only place at which 
stock should be subscribed, is it by any means certain, that it 
should not thus far be considered as directory, so as to prevent 
one who had become a corporator, from avoiding the payment 
for stock, by showing that his subscription was made at some 
other place? As it is unnecessary in the present case, we decline 
examining this question. 

In Tipton v. The Selma and Tennessee R. R. Co. [5 Ala, 
Rep.] we said “not only estoppels technically so called, but es- 
toppels in pais, operate both for and against corporations; and it 
may be laid down generally, that a party may be concluded from 
denying his own acts or admissions, which were expressly de- 
signed to influence the conduct of another, and did so influence 
it; and when such denial will operate to the injury of the Jatter.” 
It was also held that the participation of Tipton «in the organiza- 
tion of the company, his assent to treat it as a corporation, as in- 
dicated thereby, and still more strongly by his note given for the 
five per cent. and the acceptance of a place in the directory, all 
seem to show that he regarded the plaintiff as a corporation, liable 
to all burthens and entitled to all privileges which the charter 
provided.” In that case, the subscription was made previous to 
the organization of the company which the statute contemplated. 
Here the organization was complete, and the corporation had 
moved in the execution of the purpose for which it was created, 
so that there is no objection to the competency of the plaintiff to 
contract and coerce a compliance by suit. 

Without pretending to express a decisive opinion, we would 
remark, that we cannot very well perceive a difference in princi- 
ple, between a payment of the five per cent. made voluntarily at 
a time subsequent to the subscription, and a payment under le- 
gal coercion after defence made. In the former case, the sub- 
scriber for stock cannot set up his own neglect to pay with 
promptness, the sum directed by the charter to be paid in cash; 
because, if indispensable to entitle him to the subscription, the sub- 
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sequent payment and acceptance, will give to the contract validi- 
ty, as between the company and the stockholder. And in the 
latter case, the fair intendment must be, either that the law was 
in favor of the company, or the defendant acquiesced in the judg- 
ment; in either event, the payment would be made, and the sub- 
scriber entitled to the stock upon meeting such farther requisi- 
tions as might be made on him. Under such circumstances 
would it not be incumbent on him to repudiate the contract if its 
performance was not obligatory, without awaiting not only a call, 
but a suit for further instalments? 

In the present case, we think that as the payment was made 
upon a judgment recovered in a suit, to which no resistance was 
made, the defendant must be taken to have conceded his liabili- 
ty; and to have voluntarily paid the five per cent. We have not 
thought it necessary to inquire, whether where subscriptions were 
made after the organization of the company, or to supply defi- 
ciencies of defaulting stockholders, the charter requires a pay- 
ment tobe made at the time of subscribing; or whether in any 
case, a compliance with that requisition is indispensable to the 
contract. These are questions with others hinted at, but not de- 
cided, which we purposely waive. 

The consequence is, that the judgment of the circuit court is 


affirmed. 





NESBIT v. BRADFORD. 


1. A guaranty in these words, ‘I bind myself to pay this note if T. M. L. (the 
maker) does not,” made upon the back of the bill by one who is not a party to 
it, is not within the statate defining the liability of indorsers ; and the diligence 
required of the holder is to sue the maker to the first court subsequent to the 
guaranty: but thisis unnecessary when the maker is unable to pay by reason 
of insolvency, and in such event an action on the guaranty will lie without 
any suit against the maker 

2. The prima facie intendment of such a goaranty, considered in connexion 
with the single billis, that the contract was made with the payee. 
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3. Such a guaranty is a promise in writing, and as such, imparts a consideration, 
until it is shown to have none. 

4, In a declaration on such a guaranty it isonly necessary to set out the single 
bill with respect to which it was made, the guaranty, according to its terms or 
according toits legal effect, the facts from which diligence is to be inferred, or 
the insolvency which renders diligence unnecessary, and a sufficient breach of 
the contract. 

5. The omission to fill up a blank in the declaration, with a day of the month 
and year, when the precise date 1s immaterial, cannot be taken advantage of 
by general demurrer. 


Wrair of error to the Circuit Court of De Kalb county. 


Assumpsit by Nesbit. The declaration contains four special 
counts, which were demurred to, besides a common count on an 
account stated, upon which issue was taken. 

The first count alleges, that one Likens, on the 21st February, 
1837, executed to the plaintiff a certain writing obligatory, where- 
by he promised on or before the Ist day of January, 1839, to 
pay the plaintiff 320 dollars. That, therefore, on the 10th Janu- 
ary, 1839, the defendant, at his own special instance and request, 
made and signed an endorsement on the back of said writing ob- 
ligatory, in these terms: “I bind myself to pay this note, if T. M. 
Likens does not”; meaning and intending, by said indorsement, 
to guarantee the payment of the sum of money, specified in the 
writing obligatory, to the plaintiff, in the event that the said Likens 
should fail to pay the same. Then follows an averment of a de- 
mand of Likens, his refusal to pay, and that he is unable by rea- 
son of total insolvency to pay; together with an allegation of no- 
tice of these facts to the defendant. ' 

The second and third counts are upon a promise by the de- 
fendant to pay the debt due from Likens in consideration that the 
plaintiff would give him day until the day of , 1839; 
and the averment in both counts is, that the plaintiff did forbear 
and give day to said Likens until the day of , 1839. 
They contain an averment of demand of payment of Likens after 
the expiration of this time, his refusal and inability to pay by rea- 
son of total insolvency, and of notice to the defendant of these 
facts. 

The fifth count merely sets out the execution of the writing 
obligatory by Likens to the plaintiff, its subsequent indorsement 
by the defendant in the terms of the writing itself; the non-pay- 
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ment by Likens of the sum of money specified in the writing ob- 
ligatory; and his inability to pay the same at any time subsequent 
to the date of the indorsement by the defendant, by reason of in- 
solvency. “By means whereof. the said defendant became liable 
to pay to the said plaintiff the sum of money therein specified 
when he should be thereunto afterwards requested.” 

The defendant demurred to these four counts severally, and 
the court sustained the demurrers. 

In order to prove the issue formed on the fourth count, which 
was that for an account stated, the plaintiff, after having proved 
the respective signatures of Likens and Bradford, offered the wri- 
ing obligatory and indorsement thereon being the same described 
in the first and last special counts, but they were rejected by the 
court; whereupon the plaintiff excepted. 

The plaintiff now assigns the judgments on the demurrers and 
the exclusion of the evidence offered by nim, as error. 


T A. Waker, with whom was Mr. Rice, for the plaintiff in 
error, cited Click v. McAfee, 7 Porter 62; Adams v. McMillan, 
8 Porter, 445; Gause v. Hughes, 9 Porter, 552, 564; Estel v. 
Shelly, 2 Porter, 185. 


S. Parsons contra, argued that the difficulty, upon the first 
count, is. to distinguish this from the case of Click v. McAfee, [7 
Porter, 62.] But there is a distinction, because here the person 
is not named to whom the guaranty is made. It should have 
been averred to whom the guaranty was made. [Walton. v. 
Dodson, 3 Car. & P. 162; 13 Mass. 161; 6 Wend. 644.] 

The second and third counts are bad, because no time was 
shown to which day was given; to leave the declaration blank is 
insufficient. [1 Chitty Plead. 256.] 


GOLDTHWAITE, J.—1. The sufficiency of the several 
special counts of this declaration will be best examined after as- 
certaining the legal effect of the indorsement made by the de- 
fendant in the writing obligatory of Likens, but which is set 
out in haec verba in one or more of the special counts. In 
Granniss & Co. v. Miller, [1 Ala. Rep. N. S. 471,] we held that 
the words, “1 assign and guaranty the payment of this note, 
waiving demand and notice,” was not an absolute and uncondi- 
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tional promise to pay the amount of the note presently; also, that 
it was not necessary, for the purpose of establishing the guaran- 
tor’s liability, to show a suit prosecuted against the maker in the 
mode directed by the statute defining the liability of indorsers of 
notes not payable in bank. We then considered that the legal 
effect of such a contract was a promise to pay whenever the ma- 
ker was ascertained to be unable todo so. The guaranty in the 
present case, in terms, is not materially different from the one in 
the case just cited. There, however, the plaintiffs derived their 
title tothe note through the indorsement; but in this case, the de- 
fendant never was the holder of the note. In Jordan v. Garnett, 
[3 Ala. Rep. 610,] we held that an indorsement made by a per- 
son upon a note to which he was not a party, either as payee or 
assignee, was not within the statute previously adverted to, but 
that its legal effect was to impose on the indorser a liability in the 
event that the amount due could not be collected from the maker 
by the use of proper diligence; and that suit against the maker to 
the first court must be brought unless excused by the insolvency 
ofthe maker. In Milton v. De Yampert, [3 Ala. Rep. 646,] the 
indorsement was also made by a person not a party to the.note, 
but it was indorsed previous to its maturity, and was payable in 
bank. We then held the indorsor to be charged after demand 
and notice in the ordinary mode. We also came to the conclu- 
sion that,“Whenever the security, upon which the imperfect in- 
dorsemet is written, may be the subject, either of assignment or 
indorsement, the imperfect indorsement must be governed by 
similar rules to those which are applicable to perfect indorse- 
ments; and a similar degree of dilligence is necessary to charge 
one who becomes bound by an imperfect indorsement as is ne- 
cessary to charge an actual indorser.” These cases will enable 
us, without difficulty, to determine that Bradford’s undertaking is 
not within the statute defining the liability of indorsers; and the 
dilligence imposed on the holder of the note was, to sue the ma- 
ker at the first court, if solvent. But they also establish, that 
such a suit is unnecessary whenever the maker is unable to pay 
by reason of insolvency. 

2. It is said, however, that this indorsement does not specify 
the person who is contracted with, and that, as the contract itself 
is not negotiable, a direct averment is necessary to show it to 
have been made with the plaintiff. However the law may be 
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with respect to the negotiability of such an engagement as this, 
we think the prima facie intendment, when the indorsement is 
considered in connexion with the bill single, is, that the promise 
was mide to the payee. 

3. Another objection has been urged, that this is not of that 
class of writings which import a consideration; and, therefore, it 
is insisted, a consideration must be shown in the declaration, inas- 
much as the promise is to pay the debt of another. The decision 
in Click v. McAfee, [7 Porter 62,] is a full answer to this objec- 
tion in all its aspects. 

We are warranted, then, in stating the legal effect and prima 
facie intendment of this indorsement by Bradford to be a promise 
to the plaintiff to pay him the amount of the writing obligatory 
previously executed by Likens, in the event that he should prove 
unable to pay after using due dilligence to collect it from him in 
the first instance, or in the other event of his inability to pay by 
reason of insolvency. 

4. All, then, which is necessary to be stated in a count upon 
this guaranty, is, that the writing obligatory was made by Li- 
kens setting that out according to its terms; that the guaranty was 
made according to its terms, or according to its legal effect; 
the failure by Likens to pay; and the facts from which due dilli- 
gence is to be inferred, or his insolvency, which renders any dil- 
ligence unnecessary. These, witha sufficient breach, it is believ- 
ed, would constitute a sufficient declaration, as proof of the same 
facts would authorize a recovery. [Adams v. McMillan, 8 Port. 
445.] The first and last counts contain all these allegations and 
averments; and, therefore, we consider them as substantially 
good, though both are somewhat inartificially worded. 

5. The other two special counts are, in form and substance, 
counts upon a promise to pay the note in consideration of for- 
bearance; and no other objection is taken against them than the 
omission to insert the precise day to which forbearance was 
agreed to be given. Ifa day certain was inserted wherever the 
blank space occurs, it would be competent for the plaintiff to prove 
a day different from the allegation. Such a defect is matter of 
form, and not of substance, and cannot now be reached by de- 
murrer. [Estill v. Shelly, 2 Porter, 185.] 

It is unnecessary to swell this opinion by considering the ques- 
tion raised by the bill of exceptions; as what has already been 
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said, is sufficient to show the error in sustaining the demurrers, 
and to govern the subsequent action in the suit. 
Judgment reversed, and remanded. 





ARMSTRONG, uss, «c. v. ADAMS. 


1, A suit was instituted by A. for the use of L. & L., partners, and judgment ren. 
dered for the defendant. @A. and one.of the beneficial plaintiffs died, and the 
surviving partner took the benefit of the bankrupt law, after which a writ of 
error was prosecuted upon the judgment to this court. Held, that the writ 
of error must be dismissed, and could not be amended under the statute autho. 
rizing the amendment of writs of error. 


Error to the Circuit Court of Dallas. 
Motion to dismiss the writ of error. 


R. Sarroup and J. B. Cuarxe, for the defendant in error. 
Epwarps, contra. 


ORMOND, J.—The affidavit on which this motion is founded, 
and whith is not controverted, states that Armstrong, the nomin- 
al plaintiff, and Lea, one of the beneficiaries of the suit, had de- 
parted this life, before this writ was prosecuted—That Langdon, 
the other beneficiary, had obtained a certificate and final dis- 
charge asa bankrupt, under the act of Congress; also, before the 
suing out of the writ of error. For the motion it is insisted, that 
the act which declares that suits brought for the use of another, 
shall not abate by the death of the nominal plaintiff, but shall con- 
tinue for the benefit of him for whose use it was instituted, vested 
in Langdon, the survivor, upon the death of the nominal plaintiff, 
the legal title, and that all his right, title and interest, was by the 
operation of the bankrupt law, vested in the assignee in bankrupt- 
cy, by whom alone this writ could be prosecuted. 
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The plaintiffs’ counsel maintains that the legal title continues in 
the nominal plaintiff, and that the suit may be fevived in the name 
of his legal representative, but if that is not the law, and the writ 
must be prosecuted in the name of the assignee in bankruptcy, 
then he moves to amend the writ of error under the act of 1843. 
[Clay’s Dig. 312, § 39.] 

We do not think it proper at this time to determine the ques- 
tion, whether under the circumstances of this case the writ of er- 
ror must be prosecuted by the representatives of Armstrong, or 
the assignee in bankruptcy, because, in either event, the writ 
must be dismissed, unless it can be amended under the statute re- 
ferred to. ‘The authority conferred by that statute on this court, 
is to amend writs of error, “where there shall be any variance 
. from the original record, either in the name or number of the par- 
ties, the form of the action or other defect,*and make them agree- 
able to the record.” To authorise an amendment of the writ un- 
der this statute, the record must furnish the means of doing it, 
and although we shall be disposed to give this statute a most li- 
beral construction to effectuate its intent, we are clear, it does 
not reach such a case as this. Armstrong was dead when the 
writ was sued out, and the interest of Langdon was divested out 
of him, and vested in another, by operation of law. There was, 
therefore, clearly no authority to sue out the writ in their names, 
and the record affords no aid whatever, in ascertaining who are 
the proper parties. The case is the same in effect, as if the writ 
had been sued out in the name of a stranger to the record, which 
it is clear would not be aided by the statute. We are, therefore, 
of@pinion that the writ of error must be dismissed. 
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PAUL v. MEEK. 


1. The act of 1819, makes the “ borrower or party”. to a usurious contract;-2’ 
competent witness to prove the usury; but this statute cannot be so construed, 
as to authorise the indorser or surety of the “ borrower or party,” when sued;: 
to be a witness to prove the fact, so as to defeat a recovery against hin: 

2. “ The borrower or party” being competent to prove the transaction illegal for* 
usury, the particular facts to which he may testify, cannet be defined with’ 
precision, but must depend, to a great extent, upon the case itself. 

3. Itis allowable for a judge to charge the jury, Phat if they believe the testi- 
mony adduced, they should find a verdict for one of the parties, (designating 
which) : such a charge does not assume the decision of the facts, 


Wrir of error to the County Court of Tuskaloosa.. 


This was an action of assumpsit by the plaintiff in error against’ 
the defendant, as the indorser of a bill of exchange for nine hun- 
dred and twenty-eight dollars, of which he was the payee, and 
John Meek, both drawer and acceptor. The cause was tried 
on the plea of non-assumpsit. On the trial, the plaintiff except- 
ed to the ruling and instructions of the court. It appears that the 
plaintiff introduced the bill and protest, which recited that the 
defendant had been duly notified of its dishonor—and also, prov- 
ed that the plaintiff’s residence was the city of Tuskaloosa— 
The defendant then offered himself as a witness, to prove that the 
bill was founded upon a usurious consideration; the plaintiffek 
jected to his competency, but the objection wasverruled, and th 
defendant permitted to give evidence. Thereupon, the defend- 
ant stated that the bill in question was given by John Meek, upon 
a settlement of large monied transactions had between the draw- 
er and the plaintiff} that the drawer had also bought a piece of 
land of the plaintiff, and when the purchase became due, the time 
of payment was extended, and in consideration thereof, the draw- 
er ageed to pay thirteen per centum, per annum, interest. Up- 
on the settlement, the drawer transferred to the plaintiff a house 
and lot, and delivered him the bill, and the plaintiff at the same 
time admitted that the drawer had paid him a sum of money 
amounting to more than the principal and legal interest, lent and 
95 
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advanced by him to the drawer. In fact, the plaintiff admitted 
that the bill was given for usury entirely. 

The plaintiff then moved to exclude this evidence, which mo- 
tion was overruled by the court; he then moved the court to ex- 
clude all the defendant’s testimony, except so much as established 
the fact of usury; this motion was also denied. No further evi- 
dence was offered by either party. 

The court charged the jury, that if they believed the testimo- 
ny of the defendant, they must find a verdict in his favor. The 
questions of law arising upon this charge, as well as the several 
decisions recited, are duly reserved for the decision of this court. 


Crass, for the plaintiff in error, made the following points: 
1. Before the defendant was allowed to give evidence, he should 
have submitted to the plaintiff a written statement of what he 
proposed to narrate, that the plaintiff might by denying its truth, 
as the statute directs, have excluded it. 2. The defendant was 
incompetent to testify in his own favor, because he does not ap- 
pear to have been the borrower of the money, or the party from 
whom a higher rate than legal interest was taken. 3. If the de- 
fendant was competent, it was merely to prove the fact of usu- 
ry; and the county court should have excluded his evidence as 
to other facts. 4. The charge of the court assumed as a legal 
conclusion, what was proved, instead of referring it to the jury to 
determine. 


Peck & Cuark, for the defendant—insisted, that the first point 
was not presented by the bill of exceptions: the only question as 
it Tespected the defendant's testimony, was, whether he was a 
competent witness. The statute is not to have the restricted 
construction supposed; it embraced within its provisions, not on- 
ly the borrower, or the person stipulating for the payment of usu- 
ry, but the surety or indorser of such person also. If part of the 
defendant's testimony was inadmissible, the objection to it should 
not have been made en masse, but it should have particularly 
pointed out sO much as was exceptionable; this not having been 
done, the court properiy overruled the motion in toto. The charge 
of the court refers to the jury the credibility of the testimony, and 
informs them if they believe it, they should find for the defend- 
ant; there is nothing irregular in this. 
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COLLIER, C. J.—1. The first point made by the plaintiff’s 
counsel, is not psesented by the record. The objection to the 
defendant’s testimony does not appear: to have been, that the 
plaintiff had not been furnished with a written statement of the 
facts which he proposed to narrate; but it was to his competency 
generally. 

2. The fourth section of the act of 1819, to regulate the rate of 
interest, declares, that any note or bond given on account of any 
usurious contract, shall be void; and that “the obligor or obligors,” 
are made “competent witnesses to prove the usurious considera- 
tion of any such bond or bonds, note or notes.” By the fifth sec- 
tion of the same statute, it is enacted thatye“when any suit or ac- 
tion may be brought in any court of record in this State, touch- 
ing or concerning any usurious bond, specialty, promise or agree- 
ment, the borrower or party to such usurious bond, specialty 
contract, promise, or agreement, from whom such higher rate of 
interest is, or shall be taken, shall be a good and sufficient wit- 
ness to give evidence of such offence.” [Clay’s Dig. 590.] 

The admission of a party toa suit, or of one who is directly in- 
terested in its determination, to give evidence in his own favor, is 
at variance with the common law; and a statute which introduces 
such a rule, should not be extended by construction beyond what 
was obviously intended by the legislature. Here it is said that 
“the borrower, or party to such usurious bond, &c. from whom 
such higher rate of interest is or shall be taken,” shall be a wit- 
ness, &c. It isclear that none other than he who ig a party to 
the transaction by which usury is taken or reserved, is made 
competent to prove the fact. Ifa contract would only be usu- 
rious in the case of a direct loan of money, or other thing, then 
the term “borrower,” would have been sufficiently expressive of 
the meaning of the legislature; but the statute is one of very ex- 
tensive operation, and applies to all contracts, agreements, &c, 
by which a higher rate of interest than the law prescribes, is re- 
served. Hence it was thought necessary, in order to make the 
law harmonious and consistent in its provisions, and express with 
clearness, the legislative will, to declare, not only that one who 
was in ordinary parlance a borrower, but also a party from whom 
a usurious rate of interest should be reserved, vas competent to 
prove the fact by his own evidence. This provision in the sta- 
tute was intended to discountenance usury, and to afford a facility 
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in proving it without a resort to equity to obtain a discovery, 
where other proof was not attainable. The reason of the enact- 
ment does not apply where the borrower, or party to the unlaw- 
ful transaction is not sued; for ifa surety, indorser, or other per- 
son in privity with the original party, is the defendant, the ori- 
ginal party is competent, and may be examined as a witness to 
prove the usury. But it is needless to reason upon this point— 
the terms of the act are too explicit to require illustration. 

3. It is unnecessary to consider the extent to which the “bor- 
rower or party, &c.” may be permitted to give evidence under 
the act in question; but we would remark that he is only made 
competent to testify to the illegality of the transaction for usury. 
What particular facts constitute the offence, must depend more 
or less upon the case itself, and cannot be well defined within 
jimits of general application. 

4. Itis entirely competent for a judge to instruct the jury, that 
if they believe the testimony adduced, they should find a verdict 
for the one party or the other, Such a charge does not trench 
upon the appropriate office of a jury. It does not assume the 
truth of the evidence; that is an inquiry expressly referred to their 
determination, and the court only declares what is the law upon 
a supposed state of facts. This is what is done upon a demur- 
rer to evidence, and cannot operate more prejudicially to the 
plaintiff, than if the defendant had demurred. 

As the evidence of the defendant in the present case was in- 
admissible, it is unnecessary to consider its effect, upon the hy- 
pothesis that it was regularly before the jury. The judgment 
must be reversed, and the cause remanded. 





WINSTON v. METCALF, 


i. P. and W. are the joint makers of a note to one J. W , who assigns it to M., 
but previous to any notice to the payees of the assignment, P. one of them ac- 
quired a note made by J. W., payable to one J. P., and by him assigned to P. 
Held, in a suit on the note by M. against W., that the latter was entitled te 
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the benefit of the set-off held by his co-maker P. against J. W., on prodecing 
the note at the trial, with the consent of P., to use it as a set-off. 

2. An agreement, contained in the body of a note, purporting to be in conside- 
ration of the hire of slaves, to return the slaves clothed as slaves usually are, 
isnot assigned by the indorsement ef the note, nor can the assignee main- 
tain an action for the breach of it, when suing for the money due on the note. 


- 


War of error to the County Court of Sumter. 


Assumpsit by Metcalf, as the indorsee of a promissory note, 
described in the declaration as made by Winston, for the pay- 
ment of 200 dollars, to one Waller, on the 1st January, 1842, for 
the hire of two slaves, which were to be returned clothed as 
slaves usually are. The breach assigned is, the non-payment of 
the money, and the not returning the slaves clothed in the usual 
manner. The defendant, in addition to the general issue, with 
notice of set-off, pleaded a special plea to this eflect:—That the 
note was made by one Pettus and the defendant, the latter being 
a mere security; that Pettus, previous to the assignment of the 
note sued on by Waller to the plaintiff, had become the owner of 
the note made by the former to one Pierce for 125 50-100 dollars, 
due the Ist day of January, 1841; which note was assigned by 
the said Pierce to Pettus before any notice of the assignment of the 
note due to Waller. That the same was purchased as and for 
an off-set to the note sued on, and for the just account and bene- 
fit of the defendant and the said Pettus; and that the defendant, 
with the concurrence and consent of Pettus, produces the said 
note so assigned, and offers to set-off the same to part of the de- 
mand sued for. The court sustained a demurrer to this plea; and 
at the trial, the same facts, in substance, were proved before the 
jury; and, also, that the defendant had no other interest in the note 
than as an off-set to this suit, and never had it in his possession, 
though it was produced in court and offered as a set-off. 

The court rejected the set-off; and this is now assigned as er- 
ror, as is, also, the overruling of the demurrer to the plea. 


Buss & Batpwny, for the plaintiff in error, cited Minor, 321; 1 
Ala. Rep. N. S. 93; Bab. on Set-off, 22; 8 N. H. 539; 4 ib. 236; 
3 Mon. 19; 4 ib. 1; 4 John. C, Rep. 15; 13 Johns. 9; 3 Mason, 
145, 
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Mercatr, contra, insisted, that Winston had no interest in the 
note offered asa sct-olf. [2 Ala. Rep. 675.] Besides the gene- 
ral objection to the set-off as not being a debt between the same 
parties, a part of the demand sued for is unliquidated damages, 
to which there can be no set-off. [Williams v. Love, 2 Ala. Rep. 
71; Chitty on Con. 658.] 

A surety cannot set-off a debt due to the principal. [Lyon v. 
State Bank, 1 Stewart, 442; Holmes v. Bullock, 4 Ala. Rep. 228; 
Clay’s Digest, 382; Minor, 321.] 


GOLDTHWAITE, J.—1. The validity of the set-off, pro- 
duced at the trial, depends upon the construction of the statute of 
set-off in connexion with other enactments supposed to bear on 
it. So much of that statute as affects the question now raised, is 
in these words: “In all cases where there are, or shall be mutual 
debts subsisting between the plaintiff and the defendant, or if ei- 
ther party sue or be sued as executor or administrator, where 
there are mutual debts subsisting between the testator and the 
other party, one debt may be set-off against the other.” Clay’s 
Digest, 338, § 161.] This statute was enacted in 1807, at which 
time the enactment making joint obligations, &c., joint and sever- 
al, had not been passed; nor was our present statute, securing 
the right of the make» of a note to set-off, against the assignee, 
any demand possessed against the note previous to notice of the 
assignment, then in force. At that time, all promissory notes 
were assignable in the same manner as inland bills of exchange. 
[Laws of Ala. 67 §1.] It is obvious, therefore, when these stat- 
utes alone are regarded, the question now presented could not 
arise: first, because a bona fide assignee took the note discharged 
of all equities; and, second, because the plaintiff was then con- 
strained to sue all the makers of the note jointly. 

The first change of law connected with this subject, was made 
in 1812, when the general negotiability of promissory notes was 
restrained, and a condition imposed upon their transfer. This 
condition is, “that the defendant shall be allowed the benefit of 
all payments, discounts and sets-off made, had or possessed 
against the note sued on previous to the notice of the assignment, 
in the same manner as if the same had been sued and prosecuted 
by the payee.” [Clay’s Digest, 381, § 6.] 

It is clear, with reference to this latter statute, if the suit had 
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been brought against both principal and surety, that the note of- 
fered as a set-off, must have prevailed; for the case then would 
be precisely the same as Pitcher v. Patrick, [ Minor, 321,] where 
a debt due to the obligee, from one of two obligors, was allowed 
as a set-off to an action by the administrator of the obligee against 
both obligors. To the same effect is Carson v. Barnes, [1 Ala. 
Rep. N.S. 93.] Both these decisions were doubtless influenced 
by another enactment passed in 1818, which declared the effect 
of all joint obligations to be joint and several, and permitted the 
plaintiff to proceed against one or more of the joint obligors, &c. 
[Clay’s Digest, 323, § 61.] It is this statute which warrants the 
plaintiffin this suit in proceeding against Winston alone; and it is 
insisted, the effect of it is to prevent the introduction of any set- 
off exciusively owned by the other maker of the note, inasmuch 
as the debts, in this condition of the case, cannot be said to be mu- 
tual. The strongest point of view in which this question can 
be considered on the part of the plaintiffis, that the character of 
joint and several obligations is not so completely changed as to 
abolish the consequences which arise from the death of one of 
the makers; in which event a complete legal remedy only re- 
mains as against the survivors; or rather, there is not an unre- 
stricted right to proceed against the personal representative of 
the deceased maker. ‘This point received some consideration in 
the case of Von Pheel v. Connelly, [9 Porter, 452.] There, the 
action was by tbe assignees of a note payable by two persons; 
to this action the defendants pleaded a set-off due by open ac- 
count from a,firm, of which the payee of the note was a partner, 
and this was held not to be a mutual debt within the meaningof the 
statute. The precise difference between that case and this, on 
the principle we are now cunsidering, is that no several suit 
could have been brought against the persons owing the account, 
inasmuch as demands of that description are not made joint arfd 
several by the statute. It is perhaps impossible to say that this 
feature of joint obligations, remaining unchanged, may not have its 
effect in some cases, but what this effect is, it is improper to spec- 
ulate upon in advance. 

Indepenent of any consideration whether this is a mutual debt 
within the terms of the general statute of set-off, we think it is 
within the precise words of the restriction imposed on the as- 
signment of promissory notes. When the plaintiff acquired his 
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interest in the note sued on, it was affected with the right of the 
principal debtor to set-off the note then held by him against the 
payee; and it seems to us that this right can be in no wise im- 
paired by any act of the plaintiff’ True, he is entitled to sue ei- 
ther party severally, but it by no means follows, that when he 
does so, that he avoids any defence which could be interposed if 
the suit was brought against the principal debtor. Any othér 
construction of these statutes will lead to the great injustice of 
allowing a party, by selecting one out of several persons equally 
responsible to him, to avoid the just operatien of the law. 

The principal debtor is liable to indemnify his surety whenever 
the latter pays the debt; and when the former has procured a va- 
lid set-off, we perceive no sound reason why the surety should 
not be permitted, with his consent and concurrence, to enforce it 
in the same manner as if the suit was against both jointly. 

The case of Lyon v. The State Bank, [1 Stewart, 442,] does 
not assert a principle different from that now held; for there, no 
assent of the principal debtor was shown that the money due to 
him from the bank, and held in deposite, should be applied in dis- 
charge, or as a set-off of the debt. We are not to be understood 
as disturbing those decisions, where we have held that a set-off 
must be such a legal debt as will entitle the party offering it to 
maintain a cross action. [Crawford v. Simonton, 7 Porter 110; 
French v. Garner, ib. 549; Bell v. Horton, 1 Ala. Rep. N.S. 
412; Adams v. McGrew, 2 Ala. Rep. 675; Holmes v. Bullock, 
4 ib. 228.] 

2. Itis also urged, as a reason wliy this set-off ought not to be 
allowed, that the action, in part, is brought to recover unliquidated 
damages, supposed to accrue from the omission of the makers 
of the note to return the slaves clothed in the usual manner. We 
apprehend, however, that no right to recover damages, of this 
account, passed to the assignee, inasmuch as their engagement, 
in this respect, is neither a promise to pay money or any other 
thing, and, therefore, is not assignable within the statute. In 
Virginia it has been held, under a statute very similar to our 
own, that bonds, &c., with a collateral condition, are not assign- 
able. [Henderson v. Hepburn, 2 Call. 232; Lewis v. Harwood, 
6 Cranch, 83.] Our statute, it will be seen, excludes the idea that 
such an agreement is assignable; and the only legal effect which 
can be given to the assignment of the note sued on, is to consider 
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it as investing the assignee with the right to sue in his own name 
for the money promised to be paid. 

From what has been said, it will be seen that our conclusion is, 
that the plea is sufficient in law as a bar for so much of the suit as 
is covered by the note offered as a set-off. Also, that the evi- 
dence offered should have been admitted at the trial on the other 
issue. 

Judgment reversed, and cause remanded. 





HULL & LEAVENS v. THE PLANTERS AND MER- 
CHANTS BANK OF MOBILE. 


1, The transfer of negotiable notes by a separate deed of assignment, without de- 
livery of the notes themselves, is not an endorsement, or such transfer as will 
vest the legal title in the transferee according to the law merchant, but is the 
assignment merely of a chose in action. 


Error to the Chancery Court at Mobile. 


This case was argued at the same time with the case of Hall 
v. Hallett and others, at the last term. It will be seen, however, 
from the opinion of the court in which the facts are sufficiently 
stated, that it is entirely dissimilar. 


Campsttt, for plaintiff in error. 
Darean, contra. 


ORMOND, J.—It was contended in argument, that this case 
is identical in principle with the case of Hall v. Hallett, et al. deci- 
ded at che present term. In that case, it was held, that receiving 
a negotiable note by indorsement, in payment and discharge of a 
pre-existing debt, was a taking in the usual course of trade, and 
that the holder was not affected by the equities between the ori- 
ginal parties, of which he had no notice. 

96 
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The facts of this case are briefly these: The complainant, Hull, 
purchased lots in the city of Mobile, from one Solomon Andrews, 
and executed his notes therefor, payable in bank, the two last of 
which fell due, one on the Ist November, 1840, for $5,200, and 
one on the Ist November, 1841, for $5,440—That at the time of 
the sale, there was a mortgage upon the lots, in favor of William 
R. Hallett, which Andrews fraudulently concealed, and which is 
still subsisting, and in part, unsatistied—T hat in April, 1837, An- 
drews absconded from the State, insolvent, and was imprisoned 
in New-Orleans, as a fraudulent debtor, by the Planters’ and 
Merchants’ Bank. The two notes above described, with others, 
were, by Solomon Andrews and H. M. Andrews & C... (which 
firm was composed of S. Andrews and H. M. Andrews) assigned 
to the firm of Andrews & Brothers, composed of J. Andrews, Z. 
Andrews and E. Andrews, to secure them for debts and liabili- 
ties of S. Andrews and H. M. Andrews & Co. H. M. Andrews 
& Co. and 8S. Andrews, being indebted to the Planters’ and Mer- 
chants’ Bank of Mobile, an arrangement was entered into be- 
tween the Bank and E. Andrews, acting for the firm of Andrews 
& Brothers, by which the latter became bound for one hundred 
thousand dollars, and also assigned to the bank about one hun- 
dred and fifteen thousand dollars in notes and bills, of the effects 
of S. Andrews and H. M. Andrews & Co. which had been as- 
signed to them by the latter, for the purpose above stated, the 
Bank transferring to Andrews & Brothers, their claims on §S. 
Andrews and H. M. Andrews & Co. This transaction took place 
on the 28th of June, 1339, and wasevidenced by adeed of that date. 
None of the notes or bills were in the possession of E. Andrews 
when the agreement was entered into; the two notes of the com- 
plainant, Hull, being then in the possession of the Bank of Mobile, 
to which it had been delivered previously, to hold as collateral se- 
curity for liabilities of Andrews & Brothers to the Bank, and for 
which an order was given to the Planters’ and Merchants’ Bank, 
where the principal debt was paid. 

The object of the bill is, to have the notes credited by the 
amount still due on the mortgage to Hallett. 

The general doctrine is very clear, that any one in possession 
of a negotiable security, may, by indorsement, vest a complete ti- 
tle to it, though he may have obtained it by fraud, or for an en- 
tirely different purpose, if the indorsee gives a valuable conside- 
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ration for the transfer, and is not affected with notice of the fraud 
or want of title. This is necessary to render them negotiable, 
and in all cases of instruments negotiable by the law merchant, 
the presumption of law is, that the title is with the possession.— 
[Collins v. Martin, 1 B. & P. 648; Grant v. Vaughan, 3 Burr. 
1524; Miller v. Race, 1 ib. 452; Peacock v. Rhodes, 2 Doug- 
lass, 633. ] 

It results as a corollary from the proposition above stated, 
that ifthe transferee has notice at the time of the transfer of the 
fraud or other defence to the instrument, he will be affected by 
it, and the instrument in his hands will be subject to the same de- 
fence as if it had never been negotiated, unless it has been said 
he can deduce a title from some one upon the bill not affected with 
notice, a question which does not arise in this case. 

The only question necessary to be settled, is, whether the 
Planters’ and Merchants’ Bank, have such a title to the notes in 
question, as by the rules of the law merchant, will protect it 
against the latent equity of the complainant. 

To vest the legal title in a negotiable instrument, it must, ac- 
cording to the law merchant, be transferred to the holder. If it be 
payable to bearer, the transfer may be by delivery; if payable to 
order, it can only be by an indorsement on the paper itself, or at 
least on one attached toit. [Story on Bills, 222, and cases cited; 
Chitty on Bills, 251; Gibson v. Minet, 1 H.B. See the opinion 
of C. J. Eyre, at page 605-6.] This results from the rule, that 
the title and possession of a negotiable security, are inseperable— 
the property passes with the possession. In the language of C. 
J. Eyre, in Collins v. Martin, [1 B. P. 648,] «every holder with 
the bill, takes the property, and his title is stamped upon the bills 
themselves.” 

Tested by these rules, it will be perceived that the transfer of 
the notes in this case to the P. and M. Bank, has not one of the 
properties of the endorsement of a negotiable security. When the 
agreement was entered into by the P. and M. Bank, with E. An- 
drews, the notes were not in the possession of Andrews, but were 
then in the custody and under the control of the Bank of Mobile, 
to which they had been pledged by Andrews as collateral secu- 
rity. The transfer was not made by endorsement on the notes, but 
by a deed of assignment, by which these notes, with other securi- 
ties, were conveyed to the Bank. Nor did the Bank, by the con- 
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tract, become entitled to the possession or control of the notes, 
but received an order for their delivery, when the debt for which 
they were pledged, should be discharged. This was then, at 
most, an assignment of the interest which the assignor had in the 
notes at the time of the assignment, and whatever may be the 
interest which the Bank took by the assignment, it certainly did 
not receive the legal title according to the custom of merchants. 
It was in truth, but the assignment of a chose in action, which sub- 
jects the assignee to all the defences which existed against the 
payee at the time of the assignments. 

In Hopkirk v. Page, [2 Brock. 41,] where negotiable securi- 
ties, as in this case, had been transferred by a deed of assignment, 
Chief Justice Marshall holds the following language: «Nothing 
can be more anti-commercial than the idea of transferring nego- 
tiable paper by a deed, transferring a vast number of bills, bonds, 
notes and accounts. Such an instrument may very properly be 
considered as conveying the equitable interest, the right to re- 
ceive the money, but cannot be considered as a negotiation of the 
bill upon mercantile principles, or according to mercantile usage, 
so as to authorize the holder to sue in hisownname. The books 
treat of no such mode of transfer.” 

It is true, that by our statute, the assignee is vested with the le- 
gal title, but the Bank can derive no aid from that circumstance, 
because the statute subjects the assignee to all the defences which 
existed to the note at the time of the transfer. 

This view being decisive in favor of the decree made by the 
chancellor, we have not considered it necessary to enter upon 
the inquiry, whether upon the other facts disclosed by the record, 
the Bank could be considered a bona fide holder for a valuable 
consideration, and the decree is consequently affirmed with 
costs, 
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THE STATE v. MURPHY. 


1, An indictment is unobjectionable, both in form and substance, which alleges a 
conspiracy falsely and fraudulently to seduce from her virtue, and cargally to 
know an unmarried female, by procuring the consent of herself and parents, to 
her marriage with one of the conspirators ; and then in furtherance of such con- 
spiracy, producing a forged licence, assuring them of its genuineness, falsely 
and fraudulently representing another of the conspirators to be authorised to 
celebrate the espousals, who actually performed the ceremony ; in consequence 
of all which the daughter and her father and mother were deceived, &c., and 
she cohabited with her pretended husband. And in such case it is immaterial} 
whether a licence was necessary to the validity of the marriage or not. 

2. It is an essential constituent of the crime of rape that the act should have 
been committed by force, and against the will of the female. 

3. A conspiracy to commit an offence is not merged when the conspiracy is exe- 
cuted, where the conspiracy and the act done arc misdemeanors of the same 
grade ; but the indictment may be framed with a view to the punishment of 
either 

4, Quere? Are not the statutes in respect to the obtaining a licence to celebrate 
the contract of espousal, and the form of its solemnization, directory merely > 
and is it not competent for persons of proper age to consummate the contract 
per verba de presenti, without a license, or the interposition of one of the fune- 
tionaries, designated by the law. 


On points referred by the Circuit Court of Butler. 


The indictment charges that the defendant, with other per- 
sons, whose names are particularly mentioned, did, on the 4th 
of February, 1843, conspire, &c., wickedly, maliciously, &c., to 
seduce from her virtue one Temperance Buckalow, a young 
maiden lady; and to assist and enable “John Henry Watts to ef- 
fect a pretended marriage with the said Temperance Buckalow; 
and to make John Buckalow and Temperance Buckalow, sen., 
(father and mother of the said Temperance,) believe it to be le- 
gal, and thereby to enable him, the said John Henry Watts, car- 
nally to know her, the said Temperance Buckalow, without le- 
gal matrimony between them, the said John Henry Watts and 
Temperance Buckalow.” 

The indictment further charges, that John Henry Watts, Wil- 
son Murphy and the other conspirators afterwards, on the 24th 
of March, 1843, in pursuance of, and according to the conspiracy, 
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&c., had as aforesaid, did repair to the house of John and Tem- 
perance Buckalow, father and mother, &c., and falsely represent- 
ed to them and their daughter, Temperance Buckalow, that the 
said John Henry Watts had obtained a license from the clerk of 
the county court of Butler, giving authority to any one legally 
authorized to celebrate the rites of matrimony between the said 
John Henry Watts and the said Temperance Buckalow. It is 
further charged, that the said John Henry Watts, Wilson Mur- 
phy and the other conspirators, in pursuance of the said conspira- 
cy, did produce to the said John Buckalow and Temperance 
Buckalow, the father and mother, and Temperance, daughter as 
aforesaid, on the day and year last aforesaid, at the house of John 
Buckalow, in the county aforesaid, a paper which they falsely 
represented to the father, mother and daughter, as the said mar- 
riage license: and that@terling 5. Parker (one of the conspirators) 
represented himself as being then and at that time a justice of the 
peace for Butler county; and he did then and there unlawfully 
marry the said John Henry Watts and Temperance Buckalow: 
and the said John Henry Watts then and there, pretending to be 
the lawful husband of the said Temperance, went to bed with 
her, &c. 

On this indictment, a capias issued, requiring“the arrest of all 
the conspirators, which was executed on the defendant only; who 
raised the following points upon demurrer: 

1. That the indictment did not show any offence had been 
committed; because, in charging the conspiracy, it used the pre- 
sent instead of the past tense. 

2. The indictment did not show that the conspiracy was to 
seduce Temperance Buckalow against her consent, or the con- 
sent of her parents; and because it did not show that the conspi- 
racy was thus consummated. 

3. The indictment shows the conspirators, in consummating 
their purpose, to have committed a civil trespass, and the conspi- 
racy cannot be punished as an offence. 

4. The conspiracy charged is not indictable, because the act 
done in pursuance of it, is a misdemeanor only. 

5. The act isa felony more highly penal than the conspiracy; 
and the conspiracy is not indictable. 

The demurrer was overruled; and the questions of law there- 
upon raised, being deemed novel and difficult, were referred to 
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this court for its decision—the defendant having been first ad- 
judged guilty upon plea and verdict. 


G. W. Gaye, for the defendant.—1. The law punishes offences 
committed, and not those which are merely contemplated. Eve- 
ry thing must be specifically alleged, and nothing can be taken by 
intendment. [3 Stew’t Rep. 123.] 

2. Tothis point, he cited Roscoe Crim. Ev. 366; Russ. on Cr. 
498; and insisted that there was a marriage de facto; consequent- 
ly the actors were not chargeable witha crime. [33 Law Lib. 
25, 28, 45; 4 Phil.. Ev. 286; 1 Chit. Plead. 63, note B.] ; 

3. A conspiracy to commit a trespass is indictable. [2 Russ. 
onCr. 503.) If there was not a marriage, then it was a case of 
debauchery, for which the father has a remedy by action of tres- 
pass per quod servitium amisit; and the daughter’s injury may 
perhaps be repaired by suit. [1 Chit. Plead. 164.] 

4. Where a felony or a misdemeanor is in fact committed in 
pursuance of a conspiracy, the conspiracy is merged and cannot 
be punished as a distinct offence. [5 Mass. Rep. 106; Ros- 
coe’s Crim. Ev. 258; 34 Eng. C. & Rep. 383, 392.] The of- 
fence charged to have been committed, amounts to a rape, and 
merges the conspiracy, because it is more highly punished. [1 
Russ. C. Law, 526, 8, note 16; Arch. C. Plead. 375; 34 Eng. C. 
& Rep. ut supra; Clay’s Dig. 430, 3, 414.] 


Arrorney Generat, for the State. The conspiracy to pro- 
cure the consent of Miss Buckalow by fraud or false affirmations, 
amount to such a contrivance as the law denounces an offence. 
[3 Chitty’s C. L. 1179; 1 Leach’s Cr. L. 39; 3 Burr. Rep. 1321; id. 
1434; 2 Yeates’ Rep. 114.] 

All conspiracies to prejudice another in person, property, or 
character are offences at common law; and our statute is merely 
declaratory of the common law. True, in consummating the 
conspirators’ design, a private injury was perpetrated, yet this 
did not atone for the offence against public morals. [2 Hawks, 
C. L. 72, § 2; 3 Chit. Cr. L. 1189; 2 Yeates’, ut supra; 1 Dev. 
Rep. 357.] 

The conspiracy was a misdemeanor, though it was neces- 
sary to show some overt act as the statute requires. The con- 
summation of the conspiracy is nothing more than a misdemean- 
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or; and between offences of equal grade there can be no merger. 
It is allowable to punish the first offence, or to elect for which the 
indictment shall be framed. [4 Wend. Rep. 265.] 

Morally, the conspirators, in acting out their purpose, may 
have been guilty ofa rape; but at common law, force must have 
been employed in order to make out that crime, and the case does 
not come within our statute which enlarges the offence. [4 Bla. 
Com. 210; 1 Hawk. P. C. 121; 3 Chit. Cr. L. 810; Wheeler’s 
Cr. Cases, 152.] 


COLLIER, C. J.—The indictment, it is believed, is sufficient- 
ly precise and direct in its allegations, so that the question is, 
whether the offence it attempts to charge is punishable by law. 

CA conspiracy is said to be a consultation or agreement be- 
. tween two or more persons, either falsely to accuse another with 
acrime punishable by law, or wrongfully to injure or prejudice a 
third person, or any body of men in any other manner; or to com- 
mit any offence punishable by law; or to do any act with intent to 
prevent the course of justice; or to effect a legal purpose witha 
corrupt intent, or by improper means.) [1 Hawk. P. C. chap. 
27, § 2, et post; Arch. Cr. Plead. 390-1; 4 Bla. Com. 136, n. 31; 
3 Chitty’s C. L. 1139; 2 Russ. on Cr. 553.] In Taylor and Rob- 
inson’s case, [ Leach’s Cr. Law 39,] a woman living in the service 
of her master, conspired with another man that he should person- 
ate her master, and in that character should solemnize a marriage 
with her; which was accordingly done, for the purpose of after- 
wards raising a specious title to the property of the master. The 
gist of the indictment was for the conspiracy, and the conviction 
was founded on that ground. It was considered that, although 
no actual injury was proved, yet it was the province of the jury 
to collect from all the circumstances of the case, whether there 
was not an intention to do a future injury to the person whose 
name was assumed. Soa conspiracy to seduce a daughter from 
her father’s house, &c., has been held to be an indictable offence. 
[Rex v. Lord Grey and others, 1 East's P.C. chap. 11, § 10; Rex 
v. Sir Francis Blake Deloval, and others, 3 Burr. Rep. 1434.] 

In The State v. Buchanan, [5 Har. & Johns. Rep. 317, 368,] 
the law applicable to conspiracy as a criminal offence is most 
elaborately and learnedly considered. The conclusions of the 
court are, that an indictment will lie at common Jaw—+Ist, For a 





_ JUNE TERM, 1844. _ 
The State v. Murphy. 











conspiracy to do an act not illegal, nor punishable, if done by an 
individual, but immoral only. 2d, For a conspiracy to do an 
act neither illegal nor immoral in an individual, but to effect a 
purpose, which has a tendency to prejudice the public. 3d, For 
a conspiracy to extort money from another, or to injure his repu- 
tation by means not indictable if practised by an individual, or by 
verbal defamation, and that whether it be to charge him with 
an indictable offence or not. 4th, For a conspiracy to cheat and 
defraud a person by means of an act, which would not in law 
amount to an indictable cheat, if effected by an individual. 5th, 
For a malicious conspiracy to impoverish or ruin a third person 
in his trade or profession. 6th, For a conspiracy to defraud a 
third person by means of an act not per se unlawful, and though 
no person be thereby injured. 7th, For a bare conspiracy to 
cheat or defraud a third person, though the means of effecting it 
should not be determined on at the time. 8th, That a conspi- 
racy is a substantive offence, and punishable at common law, 
though nothing be done in execution of it. 9th, That in a prose- 
cution for a conspiracy, it is sufficient to state in the indictment, 
the conspiracy and the object of it; the means by which it was 
intended to be accomplished need not be set out, being only mat- 
ters of evidence to prove the charge, and not the crime itself. 
[See, also, Commonwealth v. Judd, et al. 2 Mass. 329; State v. 
Rikey and others, 4 Hals. Rep. 293; Commonwealth v. Tibbetts, 
2 Mass. Rep. 536; Commonwealth v. Warren, 6 id. 74; Com- 
monwealth v. Davis, 9 id. 415; The King v. Edwards, 8 Mod. 
Rep. 320; Rex v- Eccles, and others, 13 East’s Rep. 280; The 
King v. Nicholls, id. 412; Lambert v. The People, 9 Cow. Rep. 
569; 3 Chitty’s C. L. 1139, et post, and cases there cited. } 

In the case before us, it is explicitly alleged, that the object of 
the conspirators was to impose on Temperance Buckalow, and 
her father and mother by inducing them to believe that a forged 
license was genuine, and that one of their number was a justice of 
the peace authorized to celebrate the rites of matrimony; and 
thus obtain the consent of the father, mother and daughter to the 
marriage of the latter, &c. Whether the act contemplated would 
be illegal or punishable if done by an individual, we need not 
consider; for it is clear that it was eminently immoral, and intend- 
ed to deceive and defraud, and this is quite sufficient to consti- 
tute the offence of conspiracy. 
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Conceding, for the purposes of this argument, that the espou- 
sals may be celebrated and the matrimonial connection formed 
without the authority of a license first obta.ned from the clerk, 
and still the defendant may be guilty. Miss Buckalow might, 
(as every woman should,) have refused to unite her fortunes with 
a lover, unless the appropriate office furnished record evidence 
that the conjugal relation was duly consummated between them 
So the assent of the parents may have been yielded to the for- 
mation of this most important relation, upon the condition that it 
Was celebrated according to the directions of the statute. The 
deception practised by means of the forged license, and misrep- 
resenting the official character of the person who undertook to 
repeat the marriage ceremony, when considered in its conse- 
quences, is a high offence against morals; and merits the full 
measure of reprehension with which it is visited by the law. 

It is insisted for the defendant, that although the conspiracy 
may have been an indictable offence, yet having been consum- 
mated by the commission of a felony, the conspiracy is merged 
in the act which was done, and is no longer punishable as a mis- 
demeanor. The indictment does not allege a carnal knowledge 
by force, but merely that the purpose of the conspirators was ef- 
fected by fraud. ‘It is an essential constituent of the crime of 
rape, that the act should have been committed by force and 
against the will of the female. [4 Bla. Com. 210; 3 Chitty’s Cr. 
L. 810; 1 Russell on Cr. 556, e¢ post, and cases there cited; 1 
Hawk. P. Cr. 121, e¢ post.] If a woman be beguiled into her 
consent by marrying a man who had another wife living, or by 
causing the nuptials to be illegally celebrated, and persuading her 
that the directions of the law had been observed; in neither case 
will the pretended husband be guilty of arape. ‘There are cases 
which lay down the law in general terms, that wherever the con- 
sent is obtained by fraud, the crime has not been committed.— 
[Regina v. Saunders, 8 Carr. & P. Rep. 265; Regina v. Wil- 
liams, id. 286; 3 Chitty’s Cr. L. 810; Commonwealth v. Fields, 
4 Leigh’s Rep. 648.] 

In The People v. Mather, [4 Wend. Rep. 265,] the court say, 
«It is supposed that a conspiracy to commit a crime is merged in 
the crime v hen the conspiracy is executed. This may be so 
where the crime is of a higher grade than the conspiracy, and 
the object of the conspiracy is fully accomplished; but a conspi- 
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racy is only a misdemeanor, and when its object is only to 
commit a misdemeanor, it cannot be merged. Where two crimes 
are of equal grade, there can be no legal technical merger.” 


lent removal of goods upon a conspiracy previously formed, un- 
der such circumstances as made them guilty of a felony. The | 
question was raised whether the defendants could be prosecuted | 
for the conspiracy, and the court was of opinion that if-the con- 
spiracy had not been effected, it might have been punisMed as @ 
distinct offence; “but a contrivance to commit a felony, and exe- 
cuting the contrivance, cannot be punished as an offence distinet 
from the felony, because the contrivance isa part of the felony, 
when committed pursuant to if} The law is the same respecting 
misdemeanors. An intent to commit a misdemeanor, manifested 
by some overt act, is a misdemeanor; but if the intent be carried 
into execution, the offender can be punished but for one offence.” 
The latter branch of the quotation must be regarded as a mere 
dictum of the court. Having determined that the act done was 
a felony, and for that reason the conspiracy was merged, the 
case did not require an opinion as to what would be the effect of 
the act upon the conspiracy under which it was consummated, 
where it was a misdemeanor of equal grade with the conspiracy 
itself. The case cited from Wendell is more consonant with 
principle, and we do not hesitate to recognize it as authoritative. 

What offence was committed by the marriage? This, we 
have seen, when followed by the consequences alleged in the in- 
dictment, did not amount to a rape. We can only regard it as 
merely carrying out the conspiracy, which was an offence in it- 
self whether consummated or not. : 

We have said that the guilt of the conspirators cannot be af- 
fected by the) validity of the marriage between Miss Buckalow 
and Watts, and perhaps we should be going beyond what strict 
duty requires, were we to consider whether, what transpired, es- 
tablished the relation of husband and wife. It may, however, be 
remarked, that the solemmization of the contract of espoufal is non 
juris naturalis aut divini, but it is juris positivi. [Calmet’s Dic. 
Marriage, tit. Marriage; Watson’s Dic. Marriage, 621-2; Step. 
Com. 286; Shelford’s Law of Mar. 3, et post, and notes. See, also, 
the authorities cited below.] Marriage, then, being a civil con- 
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tract, may it not be consummated by persons of competent age, 
&c., per verba de presenti, where there is no statute which im- 
pliedly or expressly declares it void if not solemnized according 
to express forms? Are not our statutes in respect to marriage 
directory rather to the officer who is authorized to issue a license, 
and the functionaries who are to celebrate it, than to the parties 
who enter into this relation? Ifthis be so, could Watts be heard 
to object that he had not taken Miss Buckalow for his wife, if they 
both, im answer to the usual questions, assented to a union? — 
Whether she might not, if overreached by misrepresentation and 
fraud, repudiate him, is another question. [Clay’s Dig. 372, 
374; Londonderry v. Chester, 2 New Hamp. Rep. 268, and cases 
there cited; Dumaresly v. Fishly, 3 A. K. Marsh. Rep. 368; Fen- 
ton v. Reed, 4 Johns. Rep. 52; Jackson v. Winne, 7 Wend. Rep. 
47; Milford v. Worcester, 7 Mass. Rep. 48; 3 Phil. Ev. C. & H.’s 
notes, 1147; Shelford’s Law of Mar. 3 to 38; Newberry v. Bruns- 
wick, 2 Verm. Rep. 160; Cram v. Burnham, 5 Greenl. Rep. 
216; Huntz v. Searly, 6 Binn. Rep. 405; Jackson v. Claw, 18 
Johns. Rep. 346; Bashaw v. Tennessee, 1 Yerger’s Rep. 117; 
Reeve’s Dom. Rel. 196, 200, 290; Pearson v. Howey, 6 Hals. 
Rep. 17, opinion of Ford, Justice; 4 Kent’s Com. 4th ed. 74 to 93, 
and citations there made. } 

Without undertaking to consider the questions we have stated, 
we have thought it proper to propose them and cite the authori- 
ties by which they may be answered, that the parties who were 
the principal persons in the drama, may be brought understand- 
ingly to inquire in what relation they stand toeach other. What 
we have said is decisive of the case, and we have only to add, 
that the judgment of the circuit court is affirmed. 
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KENAN v. STARKE AND MOORE. 


1. A scroll around the word seal, opposite to the signature of the judge who signs 
the bill of exceptions, is a sufficient seal. 

2. In a suit by two as partners, it is admissible for the defendant, uuder the general 
issue, to prove that the debt sued for is due to one of them, and not to the plain- 
tiffs jointly. The statute dispensing with proof of the partnership, unless put in 
issue by plea in abatement, [Clay’s Dig. 324, § 68,] does nct apply when the 
contract is with an individual, and the suit is by a partnership. 

$. It is not error to refuse to charge ajury, ina suit for goods, bargained, sold, and 
delivered, that no recovery can be had unless a delivery is proved, if a contract 
of sale is proved; for the seller is not bound to deliver until the price is paid, and 
the common counts are sufficiently broad to permit a recovery on the contract of 
ale, without proof of delivery also. 


Warr of error to the county court of Dallas. 


Assumpsit by Starke and Moore, as partners against E. Ken- 
an as the administration of M. J. Kenan, deceased, on the com- 
mon counts. The defendant pleaded non .assumpsit, statute of 
non claim, and payment; on which there were issues, At the 
trial, the plaintiffs proved that one Blount had been ene of the 
executors of Kenan, that he qualified as such on the 28th of Au- 
gust, 1837, and having settled up, he resigned, and was discharg- 
ed by the proper court on the 14th February, 1839. They then 
produced and offered as evidence, a paper in these words: 

“Received of John G. Moore, an account against the estate 
of M. J. Kenan, amounting to $720 70, filed with me as one of 
the executors of the estate-—Mobile, 30th September, 1837. 

IF. S. Biount, Ex’r.” 

They proved that the whole of this receipt was in the hand 
writing of Blount. This was all the proof in relation to the pa- 
per, or with regard to the time when the claim was presented.— 
The defendant moved the court to exclude the paper from the 
jury, which the court refused to do. 

The defendant offered a witness to prove that the plaintiffs 
were not partners at the time when the supposed indebtedness 
accrued, as alleged in the declaration, and that if the estate of 


Kenan was indebted, it was to Starke alone, and not to the plain- 
tiffs jointly. 
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This witness was excluded by the court, and his evidence not 
permitted to go beforé the jury. 

The defendant requested the court to instruct the jury, that if 
there was no evidence before them of a presentment of the claim 
sued on, except the paper above referred to; and if there was no 
proof that the said paper was executed by Blount, while execu- 
tor, except that it purports to bear date at a time when he was so, 
then that there was no sufficient proof of the presentment. This 
was refused. 

He also asked the court to instruct the jury, that there must be 
proof that the goods alleged to be sold, were delivered, or proof 
of some act between the parties amounting to a delivery. This 
was refused, and the defendant excepted to the several opinions 
of the court, ruling these points against him. They are now as- 
signed as error. 


Epwarps, for the plaintiff in error. 


G. W. Gayte, contra—Made the following points: 1. The 
court cannot notice the bill of exceptions; as it is not under seal. 
[Minor, 66; 5S. & P, 330.] A sealed instrument must express 
upon its face the intention to make itsuch. [4 Ala. Rep. 140.] 

2. It was unnecessary to do more than prove the signature of 
Blount to the receipt. 

3. The question as to the existence of the partnership of the 
plaintifis, could only be raised by plea in abatement. [Clay’s 
Digest, 324, § 68.] 

4. Proof of delivery was not essential, if a sale was made out. 
[Chitty on Con. 113; 3 Ala. Rep. 678.] 


GOLDTHWAITE, J.—1. Thedefendant in error, asserts that 
no examination can be had of the questions attempted to be rais- 
ed; because the bill of exceptions has no seal affixed. We shall 
not now cons:der whether such an omission would cause excep- 
tions, otherw:se sufficiently certified to be rejected, because, in 
our opinion, the transcript does not sustain the objection. On 
reference to it, we find the pres.ding judge has added, after his 
name, the word seal, and there is a scroll around it. Applied to 
a bill of exceptions, this must be considered as what it purports 
to be. 
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2. The offer of the defendant below to prove that the plaintiffs 
were not partners when the supposed indebtedness accrued, and 
that the debt, if due at all, was due to one of them individually, is 
not a matter controlled by the statute referred to. That provides, 
that when plaintiffs shall bring suit as a firm or partnership, it 
shall not be necessary for proof to be made, that the individuals 
named as plaintiffs, constitute the members of the firm, unless the 
defendant puts the same in issue, by plea in abatement. [Clay’s 
Digest, 324, § 68] The attempt here was not to show that the 
firm suing, was composed of other persons than those alleged, but 
was to prove that the indebtedness was to a single individual. 
The statute was intended to prevent the necessity of proof of the 
individuals composing a partnership whenever the contract was 
made with a partnership by name; but when the contract is made 
with an individual, and the attempt is to recover it in the name 
of a partnership, the statute has no operation whatever. There 
was error, therefore, in refusing to allow this evidence. 

3. The charge asked with respect to the necessity for proof of 
a delivery of the goods sold, is not presented in such a manner as 
to show error, because we cannot infer what the proof was. A 
delivery is not essential to be proved, to give a right of action in 
all cases, as the seller is not bound to deliver his wares without 
payment made, and he may maintain an action for the price, up- 
on the contract of sale. 

4, The other charge with respect to the effect of the admis- 
sion by Blount. the previous representative of the estate, that the 
account was presented to him within eighteen months after grant 
of administration is concluded by the decision upon that point, 
made when the case was here ata former term. [Starke & 
Moore v. Kenan, 5 Ala. Rep. 590.] 

For the error we first noticed, the judgment must be reversed, 
and the cause remanded. 
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DEARING v. MOFFITT. 


1. A promise by a bankrupt “ that he had been decreed a bankrupt, but still in. 
tended to pay the note--that he considered it a debt of honor, and though dis. 
charged as a bankrupt, he did not intend to avail himself of that advantage, but 
had some work engaged, from the proceeds of which he intended to pay the plain. 
tiff,” is not an absolute but a conditional promise, and to recover upon it it is 
necessary to show that the state of things existed upon the happening of which 
the promise to pay depended. 


Error to the Circuit Court of Perry. 


Assumpsit by the defendant against the plaintiff, on a promis- 
sory note. 

The defendant pleaded in bar of the action, that he had been 
decreed a bankrupt before the commencement of the suit. 

To this plea, the plaintiff demurred, and the court overruling 


the demurrer, the plaintiff replied to the plea, that after the de- 
cree in bankruptcy, and before the certificate in bankruptcy was 
granted, as also before the commencement of the suit, the de- 
fendant promised to pay the debt. Issue being joined thereon, 
the plaintiff proved that the defendant, when applied to for pay- 
ment ofthe debt, said that he had been decreed a bankrupt, but 
still intended to pay the debt—he considered it a debt of honor, 
and though discharged as a bankrupt, he did not intend to avail 
himself of that advantage. That he had some work engaged, 
from the proceeds of which, he intended to pay the plaintiff—that 
the debt was for the rent of the plaintiff’s house, whilst she lived 
in the kitchen. 

This being all the evidence, the defendant demurred thereto, 
and the plaintiff joined in the demurrer, and thereupon, the court 
determined the issue for the plaintiff, and rendered judgment 
thereon, which is now assigned for error. 


T. Curiton, for plaintiff in error—contended that the promise 
was insufficient; that if it could be considered a promise, it was 
conditional, and to recover on it, it was necessary to prove that 
the contingency on the happening of which the payment was to 
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be made, had arrived. He cited 1 Starkie’s Rep. 370; 4 Espi- 
nasse, 36; 5 id. 198; 2 Starkie’s Ev. 210; Douglass, 182. 





Davis, for defendant in error.—The plea is bad in not alleging 
that the bankrupt had obtained his final certificate. To show 
that the promise was sufficient, he cited 1 Chitty, 60,14 Johns. 
178; 8 Mass. 127; 35 Law Lib. 429; 1 Stephens’ N. P. 696. 


ORMOND, J.—The view we take of this case, renders it un- 
necessary to consider any other question than the effect of the 
promise relied on as a waiver of the decree in bankruptcy. 

It cannot be doubied that an express and unequivocal promise 
to pay a debt owing by a bankrupt, made after his discharge, will 
prevent him from relying on his certificate as a discharge, and 
the only question here is, whether the promise relied on in this 
case, is of that character. 

The first member of the sentence is a declaration, that the debt 
was of such a character, that it created an honorary obligation 
for its payment; that, therefore, he intended to pay it, and would 
not avail himself of his d.scharge as a bankrupt. We do not 
consider that this is an absolute uncond.tional promise to pay the 
debt, but is merely a declaratiun, that at some future time, it 
should be paid. | It cannot, however, be disconnected from what 
follows this statement, «that he had some work engaged, from the 
proceeds of which, he intended to pay the plaintiff” As a pro- 
mise is merely evidence of the determination of the mind to do a 
particular act, there does not seem to be any reasonable distine- 
tion between, J will pay, and I intend to pay, on the happening 
ofa particular event. This is then a promise to pay out of a par- 
ticular fund, which the bankrupt expected to receive, and accord- 
ing to all the authorities, he is iiable only according to his pro- 
mise. If that is conditional, it must be shown that the contin- 
gency has happened. ‘Thus, in Bessford v. Saunders, [2 H. 
Blackstone. 116,| the promise by the bankrupt was, that “the 
plaintiff should no be a loser, but that he would pay when he was 
able.” This was held to be a conditional, and not an absolute 
promise, and that to recover, the plaintiff must prove the ability 
of the bankrupt to pay. To the same effect, is Kingston v. Whar- 
ton, [2 S. & KR. 208.] This is the established doctrine in rela- 
tion to conditional promises, relied on to take a debt out of the in- 
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fluence of the statute of limitations, between which, and a dis- 
charge in bankruptcy, the analogy appears to be perfect. 

We are, therefore, of the opinion, that the promise in this case, 
is not absolute, but conditional, and that to recover upon it, it is 
necessary to prove that the state of things existed, upon the hap- 
pening of which, the promise to pay depended. Let the judg- 
ment be reversed, and the cause remanded. 





THE STATE v. GUEST. 


1. The Judge of the county court is not authorised to award a habeas corpus to 
br:ng before him the body of a prisoner committed for a felony ; but if he does 
so, and remands the prisoner, because he is unable to give bail, the imprison 
ment may be referred to the original warrant for his detention, and he will be 
considered legally in eustody. 


Ow a point referred, from the Circuit Court of St. Clair. 


The defendant was indicted under the 16th section of the fifth 
chapter ofthe Penal Code, for having conveyed into the jail of 
St. Clair, a disguise, useful to aid Wade Hampton, who was con- 
fined therein, upon a charge of felony, to effect his escape, and 
with the intent thereby, to facilitate the same. The cause was 
submitted to a jury on a traverse by the defendant, a verdict of 
guilty was returned, and the defendant sentenced to two years 
imprisonment in the penitentiary. On the trial, the defendant 
excepted to the ruling of the court, and the questions of law thus 
raised, are duly referred for our decision. The bill of exceptions 
is substantially as follows; it was shown that Wade Hampton was 
lawfully committed to the jail of St. Clair county, for a felony, 
on the 25th of December, 1843; on the 3d of January, 1844, the 
Judge of the county court of St. Clair, caused Hampton to be 
brought before him on habeas corpus, ordered that he be admit- 
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ted to bail, and upon the failure to execute a recognizance, he be 
remanded to prison. Hampton did not give bail, and was re- 
manded to jail under the order of the Judge of the county court; 
the sheriff still retaining the original mittimus. The defendant 
prayed the court to charge the jury, that if they believed the facts 
stated, then Hampton was not legally detained in custody after 
his recommitment by the Judge of the county court; this charge 
was refused, because the action upon the habeas corpus, was ir- 
regular, and the original commitment still continned in force. 


S. F. Rice, for the prisoner—insisted that the point raised in 
the circuit court, was improperly ruled, and cited Clay’s Dig. 
462, § 3-4. 


Attorney Generat, for the State—contended that the pro- 
ceedings before the judge of the county court, were coram non 
judice, and could have no effect for any purpose. 


COLLIER, C. J.—The third section of the twelfth chapter 
of the Penal Code, authorises the judge of the county court to is- 
sue a writ of habeas corpus, to cause to be brought before him, 
any person “confined in the county jail, on any cause whatever, 
other than a commitment for, or a conviction of felony, or by the 
sentence or decree of the circuit court, or court of chancery, &c;” 
and if the prisoner’s detention is illegal, “he shall be discharged; 
if otherwise, he shall be committed by warrant to the proper cus- 
tody, or admitted to bail, as may be in accordance with law.”— 
Clay’s Dig. 462.] The eighth section of the eighth chapter of 
the Penal Code, enacts that “the term felony, when used in any 
statute, shall be construed to mean an offence, for which the of- 
fender on conviction, shall be liable by law, to be punished by 
death, or for which, imprisonment in the penitentiary is made the 
appropriate punishment.” ([Clay’s Dig. 439.] The offence for 
which the defendant was indicted, is punishable with “imprison- 
ment in the penitentiary, not less than two, and not exceeding ten 
years.” [Clay’s Dig, 429.] 

Taking these several enactments together, and it is perfectly 
clear, that the proceedings of the county judge upon the habeas 
corpus were coram non judice, and he had po authority to dis- 
charge Hampton from confinement. But, it by no means follows, 
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that, because that writ was improperly issued, the subsequent 
commitment was illegal, or the further detention unauthorised. 
Whether the judge was authorised to remand the prisoner, is a 
question which need not be considered: for it is clear, when he 
was again imprisoned, his confinement related back to the ori- 
ginal warrant for his detention. This being regular, his impris- 
onment was legal, and the defendant in the case at bar, can claim 
no advantage from the unauthorised interference of the judge of 
the county court. The judgment of the circuit court, so far as re- 
ferred to us for revision, is consequently affirmed. 





CAVE, use or WALLACE, v. BURNS. 


1. The statute, allowing the plaintiff's oath as evidence in all su'ts on accounts for 
sums not exceeding one hundred dollars, applies to a demand for fifty dollars 
due on a horse swap. 

2. A judgment on a note executed by the defendent and the plaintiff, as the joint 
sureties of a third person, is proper evidence under a plea of set-off, as laying the 
foundation to prove the payment of money at the plaintiff’s instance. 

3. When the record does not disclose the fact, parol evidence is admissible to show 
that a judgment against the defendant is founded on a note to which he and 
the plaintiff were sureties fur another, the plea being set-off, and the attempt 
made to show money paid at the plaintiff’s instance. 

4. When one co-surety has been compelled by suit to pay the joint engagement, 
itis not competent for a co-surety, when sued for contribution, to show that the 
note, as between the principal debtor and the payee, was without consideration. 


Weir of error to the Circuit Court of Dallas. 


Action before a justice of the peace by Cave, for the use of 
Wallace, against Burns, to recover a less sum than fifty dollars. 
After a judgment for the defendant, the plaintiff appealed to the 
eircuit court where he filed a statement containing the common 
counts. The defendant p.cadcu non-assumpsit, want of conside- 
ration, and set-off. 
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At the trial, the pla:nt.ff’s account for fifty dollars, for balance 
due on a horse swap. was offered to be proved by his own oath; 
which, on motion of the defendant, the court refused to allow. 

The defendant offered, under the plea of set-off, a judgment ob- 
tained against one Harrison and himself, and offered to prove by 
parol that said judgment was founded on a note made by said 
Harrison as princ.pal, and by the defendant and plaintiff as sure- 
ties, and that the amount of it had been paid in full by the defend- 
ant previous to the commencement of this suit. Also, that Har- 
rison Was insolvent when the judgment was rendered. The 
plaintiff res.sted this evidence, and excepted to its admission. 

The plaintiff then offered to show, that the consideration of the 
note given by Harrison as principal, and by the plaintiff and de- 
fendant as surcties, had failed; but the court refused to allow this 
evidence; and the plaintiff excepted. 

The several matters excepted to are now assigned as error. 


G. W. Gay_e, for plaintiff in error. 


Epwarps, contra, insisted that plaintiff's oath was properly re- 
jected. [i lay’s Dig. 342 § 161.] 

The money pail by the defendant as co-surety, was recovera- 
ble of the plaintiff [Clay’s Digest, 388 § 141.] And the ques- 
tion of cons.deration could not arise between the sureties. Whe- 
ther wit: or without cons.deration, their relatio® to each other is 
the same. 


GOLDTHWAITE, J.—1. The plaintiff's offer to prove his 
claim by his own oath, in our op‘nion, ought to have been allow- 
ed His demand was for fifty dollars, alleged to be due on an 
exchange of horses. Our statute permits this kind of evidence in 
all suits on accounts for a sum not exceeding one hundred dol- 
lars. [Clay’s Digest, 342, § 161.] The term, account, in this 
statute does not mean several distinct items, but applies to any 
demand growing out of an express contract, even if it does not 
extend to implied ones, between the parties, and which is not evi- 
denced by writing. The demand was not controverted by the 
oath of the defendant; and, therefore, the plaint.ff’s oath was ad- 
missible. 

2. The record of the judgment upon the note, to which both 
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plaintiff and defendant were sureties for another person, was 
properly admitted, as lay ng the foundation for the defendant to 
prove his set-off, as, without that. it might be impossible to con- 
nect the payment with the surety debt. In this view, it was ad- 
missible, and, therefore, we need not inquire whether it might not 
be so in either aspects of the case. 

3. It is also objected that parol evidence was admitted to show 
the judgment was founded on the note before spoken of. It may 
be that the record did not disclose the connection with the note, 
as would be the case ifthe declaration was alone on the common 
counts; for under these, the note could have been evidence. We 
are not informed what the condition of the record was; but the 
fact adverted to, is sufficient to prove that if such was the case 
here, the evidence was proper, and even absolutely necessary, 
to connect the note with the record. ‘There is, therefore, no er- 
ror in this particular. 

4. The court properly excluded the plaintiff’s evidence, when 
he proposed to show that the note, on which he and the defend- 
ant were sureties, had failed in its consideration. Conceding that 
this defence could have been made out, we do not perceive that it 
could affect the defendant's right to recover the proper proportion 
of the amount paid by him. No question of consideration is in- 
volved in the contest between co-sureties; for they enter into the 
undertaking without reference, as between themselves, to the con- 
sideration paid t@.their principal. If his contract was entirely 
without consideration, the relative rights of these parties would 
be precisely the same, and on payment by one, the right to con- 
tribution from the other is called into existence. Each has im- 
pliedly agreed with the other to protect him to the extent of the 
joint undertaking against the consequences arising out of the fail- 
ure of the principal; and, therefore, when one has paid the whole 
ora part of the debt, he is entitled to recover from the other his 
rateable proportion. We do not find this point any where pre- 
cisely adjudicated; but the case of Ford v. Keeth, [1 Mass. 139,] 
seems to turn on a question somewhat similar. There, the action 
was by a surety against his principal for money paid, and the lat- 
ter defended on the ground, that the original contract was void for 
usury, by reason of which the surety might successfully have de- 
fended the suit against himself. It was held, however, that this 
did not excuse the principal from the action of the surety; nor 
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could it, unless express notice had been given to the surety of this 
defence by the principal, accompanied with a notice not to pay 
it. The same rule, we think, applies between co-sureties; and, 
therefore, the evidence offered was inadmissible. 

For the error, in refusing the plaintiff’s oath, the judgment is 
reversed, and the cause remanded. 


ANDERSON v. COLLINS. 


1, When the plaintiff and defendant are the only witnesses in an action upon an 
account for a sum not exceeding one hundred dollars, under the statute of 1839, 
the denial by the defendant, on oath, of the focts sworn to by the plaintiff, de. 
prives the testimony of the latter of all force whatever. , 


Error to the County Court of Mobile. 
Giszons, for the plaintifi—submitted the cause. 


ORMOND. J.—The action was commenced by Collins, be- 
fore a justice of the peace, on an open account, and judgment be- 
ing rendered against him, he appealed to the county court. Upon 
the trial in that court, the plaintiff and defendant, were the only 
witnesses, and the defendant moved the court to charge the ju- 
ry, that if they believed the defendant had, by his oath, contra- 
dicted the oath of the plaintiff, then they must find for the de- 
fendant, as there was no other testimony. The court refused the 
charge, and instructed the jury, that they must draw their own 
conclusions as to the contract. The jury found a verdict for the 
plaintiff, for twenty-five dollars. 

As the sum in controversy in this case, exceeds twenty dol- 
lars, the parties could not have been examined as witnesses un- 
der the statute, author.z ng the parties to be examined on oath, 
when the sum claimed is under twenty dollars. The only sta- 
tute upon which the testim ‘ny of the parties to the suit was ad- 
missible, is the act of 1839. «In all suits to be commenced up- 
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on accounts for a sum not exceed:ng one hundred dollars, the 
oath of the plaintiff shail be received as evidence of the demand, 
unless the same be cont: overted by the oath of the defendant.” 
[Clay’s Dig. 342, § 161.] It is plain, that the court erred in its 
charge. The denial by the defendant on oath, of the truth of the 
facts sworn to by the plaintif’, by the express terms of ihe statute, 
deprived it of all force as test.mony, and there being no evidence 
before the jury of the justice of the demand, the jury should have 
been required to find for the defendant. 
Let the judgment be reversed, and the cause remanded. 





FOREMAN vy. LAY, survivine partner, &c. 


1. An attorncy entered an appearance for the defendant, but when tbe cause was 
transferred to the trial docket, erased his name, writing tl.ereon the word “ mis- 
take :” Held, thatas the defendant had not been served with process, a judg- 
ment by nil dicit, or default, could not be rendered against him. 

Writ of error to the Circuit Court of Sumter. 
R. H. Srrn, for the plaintiff in error. 
Buss & Batpw1y, for the defendant. 


COLLIER, C. J.—This was an action of assumpit, at the suit 
of the defendant in error against the plaintiff, as the acceptor of a 
bill of exchange. The wr.t was returned, “not found”; but at the 
return term, an appearance was entered for the defendant by an 
attorney of the court. After the cause was placed on the trial 
docket, and before the same was called, the attorney who had 
appeared, erased his name from the docket, the word “mistake,” 
being written thereon. Notwithstandiug this condition of the 
case, the defendant was permitted to take a judgment by nil di- 
cit. The question is, whether an attorney who has entered an 
appearance, by mistake, can be permitted to withdraw the same. 
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We can discover no sufficient reason why a mistake of this 
kind may not be corrected. In fact, it would have been im- 
proper for the court, when advised of the facts, to have permitted 


the appearance to stand to the prejudice of the defendant. If he 
had never employed an attorney to represent him, no one could 
with propriety undertake to do so, and it would be competent to 
prevent the consequences which would result from such an act, 
by striking from the cause the name of one, who had either de- 
signedly or by mistake thus connected himself with it— 
Whether an attorney who had thus appeared, and occasioned a 
loss to the adverse party, would not be liable to him in damages, 
we will not undertake to say; but his name being erased, the de- 
fendant would be unrepresented; and not being before the court 
by the service of process, no recovery could be had against him. 

The judgment of the county court is reversed, and the cause 
remanded. 


STARKE, ev at. v. HILL. 


1. Neither fraud or failure of consideration can be given in evidence to defeat the 
recovery at law of anote given for the price of land, when a deed containing 
covenants of warranty running witli the land has been accepted by the purcha- 
ser, his relief is in a court of equity. 


Wair of error to the Circuit Court of Tallapoosa. 


Assumpsit by Hill, as the administrator of John C. Webb, 
suing for the use of Todd, against Starke and others, as the ma- 
kers of a promissory note. At the trial, the defendants proved 
that the note was given for certain tracts of land, which formerly 
belonged to John C. Webb, since deceased, and that they- were 
sold by the plaintiff as administrator, with the will annexed on 
the estate of said Webb, but the will contained no authority to 
make the sale, nor was there any order of court authorising the 
plaintiff to sell the land. At the sale, the plaintuff represented 
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that he had full authority to sell said lands by virtue of the will of 
Webb, and the same were purchased under such representation. 
That the purchasers have never had the possession of the lands. 
That soon after the sale, the plaintiff absconded from the coun- 
try, and the county court of Chambers appointed in his stead, 
one Hooper, as administrator, with the will annexed of Webb, 
and the same court granted to the latter an order of sale for the 
land, by virtue of which it was sold, and purchased by a 
stranger. . 

The plaintiff then produced in evidence a deed, with covenants 
of seizin, that the premises were free from incumbrances; that the 
grantor had a good right to convey; and of general warranty 
against all persons as administrator of Webb, from him to the 
defendant Starke, for said lands. 

On this state of proof, the defendants requested the court to 
instruct the jury, 
At 1. That ifthey believed the note sued on was given in conside- 
| ration of the sale of the lands by the plaintiff, as administrator of 
Webb, without any authority for making the sale, and that the 
defendants nor either of them, have never had possession, then 
{ the sale was void, and the note without consideration. 
! 2. That if the plaintiff on the sale of the lands, represented 
; that he had full authority, by virtue of the will of Webb, to sell 
the lands, and they were purchased by Starke under this repre- 
sentation, and that it was false, this then should be considered by 
i. the jury as evidence of fraud; and if they believed the sale frau- 
4 dulent, it was void, and the note could not be recovered. 
These instructions were refused, and the jury charged, that if 
the note was given in consideration of the sale by the plaintiff as 
i administrator of Webb, and the defendants had accepted the 
deed for said lands, they could not inquire into any fraud in the 

sale or failure of title. 

The refusal to give the instructions asked for, and those given 

ate here assigned as error. 





































W. P. Carrron, for the plaintiffin error. 
No counsel appeared for the defendants. 






GOLDTHWAITE, J.—This case presents substantially the 
same facts as those upon which the decision in Cullum v. Branch 
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Bank at Mobile, [4 Ala. Rep. 21,] was founded. That deter- 
mines that the acceptance of a deed with warranty, prevents the 
purchaser from setting up either fraud or failure of consideration 
at law, in defence of a note given for the purchase of land. And 
also, that a court of equity is the proper forum to apply for relief, 
when it is wished to rescind the contract. 

Judgment affirmed. 





O’BRIEN v. Dor ex pem. HENRY. 


1. An entry to re-vest an estate for a breach of a condition subsequent, must be 
such a notorious and unequivocal act as demonstrates the intention of the grant. 
or to terminate the previous estate. 

2. Where fourteen lots of land in Mobile, situate on opposite sides of a street, were 
conveyed by one deed, with a clause of forfeiture—Held, that an entry upon 
the lots on one side of the street, for a breach of the condition, was not of itself 
an entry upon the lots upon the other side of the street. 

3. A long possession by the grantor, acquiesced in by the grantee, might be suffi. 
cient to raise the presumption that the original entry was for a breach of the 
condition, but no such presumption can be made when the possession is recent, 
and especially where it is forcibly taken. 

4. When the grantor secks to establish his right to enter for a breach of the condi. 
tion subsequent, he assumes the burthen of proving it, though it consistsof a ne- 
gative ; but in such a case slight proof would be sufficient, prima facie. 


Error to the Circuit Court of Mobile. 


Ejectment by the defendant against the plaintiff in error for a Jot 
in Mobile, and judgment that he recover the possession, 

On the trial, as appears from a bill of exceptions, it appears 
that the plaintiff offered in evidence a certified copy of a regis- 
tered deed, purporting to be made by Joshua Kennedy, the land- 
lord of the tenant in possession, to Bodo Adams. To account 
for the absence of the original, the plaintiff made oath that he ne- 
ver had said deed. That Bodo Adams had removed to Missis- 
sippi where he now resides; that on application to Adams, he 
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replied, that he hi id handed all the papers concerning the trans- 
action to ‘I'homas Reid, his agent in Mobile; that on ‘application 
to Reid, he denied having it, and stated that he had handed all the 
papers to one John H. Jones, Esq., as attorney at law, for the 
purpose of commencing suit; that he applied to Jones, who 
promised to look for it, but did not furnish it—that Jones had 
quit practicing law in Mobile, and now resides in the country; 
that one John Hall claimed to have the papers of Jones in his 
custody, and that Hall, on application after search made, could 
not find the original deed, but did find the copy now offered in evi- 
dence. The court admitted the copy in evidence, to which the 
defendant excepted. 

The plaintiff also offered in evidence, conveyances by deed for 
the premises sued for from Bodo Adams to A. Fouche—from him 
to J. Antunez—and from him to the plaintiff. 

It appeared in evidence, that immediately after the making of 
the deed to Bodo Adams, he entered into possession of the lot on 
the south side of Government street, fenced it and built a small 
house on it, and continued in the occupancy for two or three 
years, when he abandoned it, and moved to Mississippi; and that 
on his removal, Kennedy entered into possession of it. That the 
lot sued for was not occupied by Adams, but remained vacant 
and unoccupied until after it was purchased by Henry. That 
in 1835 or °6, Henry put a fence round it, and immediately Ken- 
nedy tore it down and took the possession.. That the defendant 
O’Brien had occupied the adjoining lot west of it for ten or fifteen 
years; and that three or four years ago, he was by Kennedy put 
in possession of the lot sued for, and had ever since continued in 
possession as the tenant of Kennedy. 

The lot sued for was vacant until Henry attempted to take 
possession; that it was claimed by Kennedy, and also by Fouche 
and his assigns; that Fouche, by his agent, paid taxes on it while 
he claimed it. That Kennedy was in possession of the Price 
tract, of which this was a part. There was no proof that Ken- 
nedy’s title to the Price tract had ever been confirmed by the 
government, and no proof of the payment by Adams, or any 
other person, of the p irchase money, or the interest mentioned in 
the deed trom Kennedy to Adams. 

The court charged the jury, that the deed to Adams vested the 
right of possession in him, subject to be divested by failure of 
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years, then, and in that case, the said Kennedy binds himself and 
his heirs to return the annual interest that may have been paid by 
the said Bodo Adams. In testimony whereof,” &c. 


Stewart, for the plaintiff in error, contended that the prelimi- 
nary proof was not sufficient to authorize the introduction of se- 
condary evidence of the contents of the deed; that it was not 
shown that the original was lost or mislaid; that a demise being 
laid from Adams, he was a plaintiff on the record, and his decla- 
ration, not under oath, was not evidence. 

That the effect of Kennedy’s deed was, that the interest was 

to be paid annually until the government declared the grant of 
the Price tract void; and that after the expiration of three years, 
he must pay the annual interest, or return the possession to Ken- 
nedy. . 
That the abandonment by Adams, and entry by Kennedy, re- 
invested him with the title; and that after such a lapse of time, it 
must be presumed that the entry was regular and for a breach of 
the condition. [2 (a.n’s Rep. 382; 6 Johns. 34.] That the pre- 
sent was not like the case where the lessor was endeavoring to es- 
tablish a right to re-enter; that being in possession, the presumption 
arose, after such a lapse of time, that his entry was regular and 
justi‘able, until the contrary was shown. 

The court misled the jury by instructing it that Kennedy must 
prove that the interest was not paid to establish his right to enter; 
and in the instruction, that the presumption of a right to enter for 
a breach of the condition, did not arise, unless his entry was 
peaceable. As to misleading a jury by charging on matter not 
material, see 2 Ala. 359. 


CampseELt, contra. To show that the preliminary proof was 
sufficient to authorize the secondary evidence, he cited 8 Porter, 
536; 9 id. 39; 2 Ala. 58; 3 id. 452; 4 id. 158; 7 Pick. 12: 8 id. 390; 
9 id. 23. 

The deed from Kennedy to Adams conveyed an estate upon 
condition subsequent. Such conditions are not favored in law, 
and the estate is not divested without a breach of the condition, 
and an entry by the grantor; and the grantor who asserts the for- 
feiture, must prove the fact on which it depends, no matter how 
difficult it may be. [4 Kent's Com. 124; 2 Poth. on Ob. 126; 35 
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Eng. C. L. 458.] But in this case, the proof was easy, as the 
payment of the money was evidenced by a note, and its absence 
raises the presumption that the note was paid. [1 Ala. 736.] 

As to the supposed acquiescence by Adams in the entry by 
Kennedy, no such presumption can be drawn; because it is in 
proof that he sold the lot in dispute, and could not, therefore, 
abandon his title to Kennedy. 


ORMOND, J.—The preliminary proof was sufficient to au- 
thorize the introduction of the secondary evidence of the contents 
of the deed from Kennedy to Adams, as is fully shown by the 
cases heretofore decided by this court, and cited by the defend- 
ant’s counsel. In addition, it is to be observed, that the deed is 
not exclusively a muniment of the title of Henry, as it covers 
fourteen lots of which he claims but one. It is, however, urged, 
that as a demise is laid from Adams, he is a plaintiff in the suit; 
and, therefore, his oath was necessary to prove the loss of the 
original. The practice of laying several demises is usually re- 
sorted to where there is a doubt under which the plaintiff may be 
able to prove title in the ;remises; but no doubt can ever exist 
as to who is the real plaintiff on the record. The demise itsglf 
being a fiction, and the one laid trom Adams wholly unnecessary, 
as the title had long since passed from him, will not be permitted 
to interpose any difficulty. Henry is obviously the only real 
plaintiff on the record, although several demises from others were 
unnecessarily laid. 

The true construction of the deed from Kennedy to Adams, is, 
that interest, as rent, was to be paid on the purchase money an- 
nually, as well after as before the expiration of the term of three 
years, within which time, it appears, the parties supposed the ti- 
tle would be either confirmed or made void by the government, 
unless before that time the title had been confirmed, in which 
event the interest would not be payable as rent alter the expira- 
tion of the three years, the thousand dollars agreed to be given as 
the purchase money being then due. 

This, then, was an estate in fee simple, which was to terminate 
upon the happening of a condition subsequent; but notwithstand- 
ing the condition was broken, the estate of the grantee was not 
divested until the grantor entered and defeated the estate. The 
counsel for the plaintiff in error contends, that such entry was 
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made in this case for a breach of the condition; and that the-estate, 


previously granted, was thus re-vested in the grantor. To es- 
tablish this breach of the cond.tton and re-entry by the grantor, 
he relies on the statement of the ev.dence in the b.ll of exceptions: 
«That Adams went into po on of the lot on the south side of 
Government street. fenced it. and bu.lt a small house on it, and 
continued in the occupancy for two or three years, when he 
abandoned it, and went to Mississ:ppi, where he still resides. 
That upon his removal from it, IXennedy entered into possession of 
it.” 

It has been already stated, that although the condition may 
have happened upon which the estate was to be forfeited, no for- 
feiture accrued until the grantor man.tested his intention to claim 
the benefit of it by entering upon the land with the design of ter- 
minating the previous estate. An entry, therefore, for that pur- 
pose, must be such a notorious, uncquivocal act as will demon- 
strate that intention. ‘That such must be the character of an en- 
try, is the express language of Blackstone is his 3d vol. 175: «The 
party entitled may make a formal, but peaceable entry thereon, 
declaring that thereby he takes possess.on; which notorious act 
of ownership is eqvivalent to a feodal investiture by the lord.” 

The tract conveyed by Kennedy to Adams, consited of four- 
teen lots of ground, eight of which lay on one side of Government 
street, and six on the other; the lots on the south being in his ae- 
tual occupancy, and those on the other side of the street, where 
the locus in quo is situated, being then and for many years after, 
vacant. 

What is meant by the expression in the bill of exceptions, that 
he abandoned his possession to it! The counsel for the plaintiff 
in error, contends, that it means that he gave up or yielded the 
title to all the lots. In our opinion, its fair interpretation is mere- 
ly, that he left it, as we find in the next sentence, that the term 
“removed.” is used as equivalent to the term abandoned, previous- 
ly employed. The lots were separate and distinct from each 
other, and so considered by the grantor, as he refers to the plan of 
the city of Mobile for their boundari s; we cannot, therefore, un- 
derstand the expression in the bill of exceptions, that he aban- 
doned it,” (the house he had built and occupied) to mean that he 
relinquished or yielded up his right and title to all the lots. 

His conduct at or about the time, contradicts such a supposition. 
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He went into possession in pe * 1818, and as stated in the bill 
of exceptions, remained in possession, “two or three years;” yet 
we find, that on the 12th Janu: iry, 1822, & conveyed the lot in 
dispute to Antoine Fouche. wh ch demonstrates that he did not 
cons der that he had abandoned his titleto that lot. But if this 
difficulty were surmounted. the fact that Kennedy went into pos- 
session of the house and lot when left or abandoned by Adams, is 
not an entry upon the other d.st-nct and separate lots, which were 
then vacant, and had never been actually occupied by Adams.— 
The fee which was vested in Adams by the deed, could not be 
divested by such an equivocal act. To produce that result, there 
must have been such an assertion oft.tle by Kennedy, as to place 
it beyond controversy, that he entered upon the lot as his own, 
for a breach of the pile on. Whether his entry upon the lots 
on the south side of G »vernment st . was su‘lic:ent to divest the title 
to those lots, is not a question new before us. 

The cases of Jackson v. Stewart, [6 Johns 34.] and of Jacke 
son v. Demarest. [2 Ca.nes, 331.] relied on by the counsel for the 
plaintiff in error, do not establ.sh the propos.tion for wh.ch he cites 
them. They merely show, that where there is an abandonment 
of the possession by the lessee, and an entry and continued pos- 
session afterwards by the lessor, that after a great lapse of time, 
it will be presumed the lessor entered for non-payment of rent.— 
In Jackson v. Walsh, [6 Johnson, 226,] it was held that the lapse 
of nine years did not rais¢ the presumption of a re-entry for the 
non-payment of rent. In this case, there is not only no proof of 
an entry on this lo’, but the fact is shown to be, that Fouche, the 
purchaser from Adams, asserted title to it, and paid the taxes 
upon it. 

The alleged entry of Kennedy being for a bre: ich of the con- 
dition, it was necessary for him to esti iblish his right to re-enter, 
by proving the non-payment ofthe rent. The general rule cer- 
tainly is, that a party averring a negative, is not bound to prove 
it, but the proof must come from him who asserts the affirma- 
tive, and within whose knowledge it peculiarly lies. But the rule 
does not apply to such cases as the present, because the estate is 
vested by the deed, and he who asserts that it is forfeited, must 
provei. In Doe v. Whitehead, [8 Adol. & E.571.] which was 
ejectment for an alleged forfeiture of a lease, for omitting to in- 
sure which, by the terms of the lease, was to be a forfeiture, the 
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court held that the landlord must prove that insurance had not 
been made. That the estate was vested in the lessee, and could 
only be got rid of by Proving a forfeiture—that the difficulty of 
the proof did not vary the rule of law. 

Doubtless, in such cases, slight proof would be sufficient prima 
facie, and in this case, would not have been difficult, as the pro- 
duction of the note, which it appears from the deed was executed 
co-temporaneously with it, would have been sufficient to raise 
the presumption of a breach of the condition. 

It was, however, urged, that although the law might be so 
when the grantor was suing to obtain the possession, that the rule 
did not obtain when he was in possession, and suit brought against 
him. Doubtless, a long possession by the grantor, acquiesced in 
by the grantee, might be sufficient to raise the presumption, that 
the original entry was for a breach of the condition, but in this 
case, the only entry of Kennedy proved, upon this lot, is a forcible 
possession taken of it from the plaintiff in 1835 or 1836, and there 
can be no difference in the rule of law, between his defending 
himself against such a forcible taking, or suing to obtain the pos- 
session. A mancannot by his own wrongful act, chargethe rules of 
law, and diminish quantity or change the quality of the evidence 
necessary to sustain his claim. 

From the view which we have taken of the case, it results, 
that the charge of the court was substantially correct, and its 
judgment is therefore affirmed. | 





FARR & SIMPSON v. THE STATE. 


1, Where recognizors are bound in several sums in one recognizance, and seve. 
ral judgments are rendered against them, they cannot join in the prose. 
cution ofa writ of error; but where a joint writ is sued out by them, it may 
be amended under the act of 1843 * to authorize the amendments of writs of 
error,” by striking out one uf their names, and then it will remove the cause 
as to the other. 
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2. The judgment upona recognizance should show that the party charged with 
an offence, was required to answer the charge specified therein. 


Warr of error to the Circuit Court of Shelby. 


Farr being arrested upon a capias to answer to an indictment 
for larceny, entered into a recognizance with Simpson as his sure- 
ty, conditioned for his appearance at the next succeeding term of 
the court, and to answer accordingly. Farr having failed to ap- 
pear, a judgment on the recognizance was entered, reciting “that 
the defendant being solemnly called to come into court, came not, 
but wholly made default. It is, therefore, considered by the 
court, that the State of Alabama recover of the defendant, Wil- 
liam Farr, and James A. Simpson, his security, in his recogni- 
zance, each the sum of two hundred dollars, for such the default 
of the said defendant, unless the said defendant, Farr, shall, upon 
scire facias. informing him hereof, appear at the next term of 
this court, and show good cause for his non-attendance at this 
term, &c.” Upon a scire facias being made known to the re- 
cognizors, they appeared and pleaded nul tiel record; and the 


court being of opiiion that both the recognizance and judgment 
nisi were sufficient, rendered a final judgment against each of 
the defendants for the sum of two hundred dollars and costs, 


E. W. Peck, for the plaintiffs in error. 
Arrorney Generat, for the State. 


COLLIER, C. J.—The attorney general has moved to dis- 
miss the writ of error in this case, because the final judgment 
against the defendants is several, and they cannot, consequently, 
join in a proceeding for its revision. In Howie & Morrison v. 
The State, [1 Ala. Rep. N. S. 113,] this court said, that where 
there are several judgmehts against two or more recognizors, al- 
though contained in the same entry, neither of them have any in- 
terest or concern with the judgment against the other; and they 
cannot, therefore, join in the prosecution of the writ of error.— 
The case cited, is directly in point, and the writ of error would 
be dismissed, but for the act of 1843, “to authorize the amend- 
ment of writs of error,” which has been subsequently passed.— 
By the first section of that statute, it is enacted that “all writs of 
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error wherein there shall be any variance from the original re- 
cord, either in the name or the number of the parties, the form of 
the action, or other defect, may and shall be amended, and made 
agreeable to such record. by the respective courts, where such 
writ or writs of error shall be made returnable, under such rules 
and regulations as the supreme court may prescribe.” [Clay’s 
Dig. 312, § 39.] 

In the case at bar, there is no variance in the writ of error 
from the record, &c. yet it is defective in embracing two distinct 
judgments. With a view to prevent its dismissal in toto, the 
counsel for the plaintiffs in error. proposes to amend it by striking 
out the name of Farr and removing the record and judgment as 
to Simpson alone. We think the very beneficial statute which 
has been noticed, embraces in its spirit and intention, such a state 
of case, and that the amendment must be allowed. 

In Howie & Morrison v. The State. ut supra, it was said to 
be essent.al that the record should should show that the accused 
was required to answer the charge spec.fied in the recognizance; 
this, it was supposed, was necessary to show a breach of the re- 
cognizance: Murther, that if suit were instituted upon the recog- 
zance, such an allegaton would be neccssary to show a breach 
of its condition; and as mych certainty was necessary in a judg- 
ment nisi, asin stat ng the breach in an action'ofdebt. The prin* 
ciple thus laid down, applies with all force to the case before us; 
for it is not stated for what cause the appearance of Farr was 
required. And the judgment nisi beng defective, the subsequent 
proceedings wh.ch depend upon it for their regularity, cannot be 
sustained. 

Ths view is conclus.veeof the case. and shows that the judg- 
ment of the c.rcu.t court must be reversed, and the cause rer 
manded. 
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MORRISON, GIVHAN, er au. v. MARVIN. 


. A surety, after paying the amountof the execution issued against the prinei. 
| 2 princi 
pal and other sureties, as well as himself, is not entitled to have the execution 
kept alone for his own benefft, either against the principal or co-sureties. 
é I I 


Warr of error to the Circuit Court of Lowndes. 


A motion was submitted on behalf of Morrison and five other 
defendants, against whom, together with Marvin, an execution 
had issued at the suit of Whipple & Howard, for a rule upon the 
sheriff, to show cause why he should not produce the execution 
issued on this case,and make his return on the same, according 
as the facts were. 

Notice of the motion having been given to all the parties, the 
sheriff appeared in court and produced the execution; Marvin ap- 
peared by counsel, and resisted the motion. ‘The following facts 
were then proved to the satisfaction of the court. The debt on 
which the execution was founded, was a note made by Morrison 
as principal, and George Givhan as surety, on this judgment was 
obtained against both, in the circuit court; the other parties be- 
came connected with this judgment by signing a writ of error 
bond at the request of Givhan, by means of which, the judgment 
was superseded, and after affirmance in the supreme court against 
all the parties, execution was issued and placed in the sheriff's 
hands for collection. Ebenezer Marvin then paid the sheriff an 
account of George C. Marvin, the amount of the execution, with 
all costs, and requested the sheriff not to return it satisfied, but to 
leave it open for the benefit of the said George C. Marvin, for 
whose account it was paid. An alias execution was afterwards 
issued, and levied on lands belonging to Philip and Jacob Givhan, 
two of the other defendants; George Givhan promised to indem- 
nify Marvin against all loss from the cause, at the time when the 
request was made for him to sign the writ of error bond. 

On this state of facts, the court ordered that the execution 
should be returned satisfied as to all the parties except Morrison 
and George Givhan, but as to them, that it should be left open for 
the benefit of Marvin; also, that execution might issue against 
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them for his benefit. The defendants excepted to this action of 
the court, and it isnow assigned, that the judgment entered to 
that effect, is erroneous. 


R. Sarrotp, for the plaintiff in error—cited Foster v. Athe- 
naeum, 3 Ala. Reports, 302; 1 Story’s Eq. 477, and cases there 
cited. , ‘ 


No counsel appeared for Marvin. 


GOLDTHWAITE, J.—It appears from the investigation of 
facts upon the motion for the rule against the sheriff in this case, 
that one of the sureties on the writ of error bond, and against 
whom the judgment was affirmed, had paid to the sheriff the 
amount of the judgment and costs, upon an execution issued on 
the affirmed judgment. This was in Jaw, a complete satisfaction 
of the judgment, and the sheriff ought to have returned the exe- 
cution satisfied. The surety is not entitled to keep the execution 
open for his indemnity upon paying the money. [1 Story’s Eq. 
477; Foster v. The Athenaeum, 3 Ala. Rep. 392, and cases there 
cited. 

The judgment of the circuit court on this motion must be re- 
versed, and the cause remanded for such proceedings as may be 
in accordance with law. 





STEELE v. DART & CO. 


1. A son wrote to the creditors of his father, promising to pay a debt his father 
owed, stating that his father had made provision for it, and concluded by say- 
ing “Iam the agent for the trustees, and am determned the debt shall be 
paid forthwith.” Held, that this was not an absolute promise to pay the debts. 
That if he was responsible upon the promise, it was in his character of agent, 
when the question would be whether he had authority from the trustees to 
make the promise. 

2. A deposition in the hand writing of the party taking it, cannot be read in ev 
dence unless the opposite party was present consenting thereto. 
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Steele vy. Dart & Co. 


Error to the Circuit Court of Jefferson. 


Assumpsit by the defendants against the plaintiff in error. 

The action was brought on a written promise by the defend- 
ant to the plaintiffs to pay the debt of the defendant’s father. 

The promise relied on was made by letter, and is as follows: af- 
ter stating that his father, in consequence of some misconduct, 
had been compelled to fly the country, but had left plenty to pay 
off all demands, the writer proceeds: 

«I would like if you would sue on the claim you hold on Steele 
& Adkins, as the concern of Steele & Adkins, or the property be- 
longing to Steele & Adkins as joint property, is insufficient to pay 
the demands against them; and if you will sue, the law will com- 
pel Adkins to pay his half. The claim you hold against Steele 
& Allen for some $800, will be paid by me soon, as there was 
a provision made for it. I may not pay it until next spring, at 
which time I expect to be in your city, and at that time hope to 
arrange business satisfactorily. Should you send Steele & At- 
kins’ note south for collection. which I have no doubt you will 
soon, I would advise to address it to Crabb & Cochran, &c. I 
am the agent for the trustee, and I am determined the debts 
shall be paid forthwith. 

Your friend, SYLVESTER STEELE. 

N. & J. Darr & Co.” . 

The defendant, to prove his infancy, offered the deposition of 
a witness, to the reading of which the plaintiff objected, because 
it was in the hand writing of the defendant, except the signature 
of the witness and commissioners. The court sustained the ob- 
jection, and the deposition was excluded. 

The court charged the jury, that the letter of the defendant 
was an absolute promise to pay the debt described therein of 
Steele and Allen; and if the jury should find from the evidence 
that the promise was made upon a consideration, either of a val- 
uable thing received by the defendant, er forbearance by the 
plaintiffs to sue the original debtors, it was a valid promise in 
law, and the defendant was bound by it, unless he had satisfied 
the jury he was under twenty-one years of age at the time he 
made the promise. 

The defendant excepted to the exclusion of the deposition, 
and to the charge of the court; and now assigns the same as 
error. 
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Martin & Huntineron, for plaintiff in error, cited 2 Mar- 
shall, 72; Minor, 136. 


Mupp, contra, cited 2 B. Monroe, 302; 2 Greenleaf, 408; 5 N, 
H. 94; 2 Haywood, 305. 


ORMOND, J.—The deposition being shown to be in the 
hand-writing of the defendant, was properly excluded. There 
would be no security for suitors in our courts, if the evidence 
was permitted to be writien down by a party to the suit, the op- 
posite party not being present and consenting thereto. 

The evidence taken by deposition, is most usually ex parte, 
and requires all the guards which can be thrown around it to se- 
cure it against imposition and unfairness. In the case of an igno- 
rant or willing witness, a party to the suit could shape the testi- 
mony to suit his own purposes; and we are clear in the opinion, 
that the deposition was properly rejected. 

As it regards the promise made by the defendant, my own 
opinion is, that it is an absolute promise to pay the debt, though 
I admit the question is not entirely free from difficulty. My 
brothers think that the concluding sentence of the letter, in which 
the defendant says that he is the “agent of the trustees,” shows 
that he did not intend to bind himself individually, but that he 
mere intended to state, that having the control, as agent of the 
trustees, of the means provided by his father for the payment of 
his debts, he would be enabled to discharge the debts; and that 
if he is responsible upon his promise individually, it must be in 
his character of agent, when the question would be whether he 
had authority to make the prorhise on behalf of the trustees. ] 
rather incline to the opinion that the true meaning of the letter is, 
that he intended to bind himself individually to pay the debt, and 
discloses the fact, that he was the agent of the trustees, and as 
such, had possession of the funds to assure the plaintiffs that he, 
although a mere youth, as he appears to have been, had the abili- 
ty to comply with it. 

Let the judgment be reversed, and the cause remanded. 
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MALLORY v. STODDER. 


1, Adeed conveying the title to lands, is operative against the creditors of, or a 
subsequent purchaser or mortgagee, &c. from the grantor, from the time of its 
registration only, where it was not recorded within the time prescribed by the 
statute. 

9. At the time the creditor signed and scaled a deed of trust made for his bene. 
fit, there was a blank lefi for the description of the property (to whieb his debt. 
or, the grantor had not then # fegal tit!e,) with the anderstanding that it was to 
be filled up; ifthe grantor perfected his title, executed and acknowledged it, 
and it was duly recorded, the deed from that time became operative in favor of 
the cestui que trust. 

3. The assent of the grantee toa deed beneficial to him, will be presumed, al- 
though it may be recorded without baving been excented by him 

4, Where the grantor of lands has the evidence of a legal title and is in posses. 
sion, his grantee cannot be affected by any netice which the former had, of an 
unregistered decd to « third porsow from the vender of the granter, 

5. A bill of exceptions must always beraken most strongly against the party ex- 
cepling ; and where it states facts whieh show thata person had a considera. 
ble length of time, previensly become the purchaser of land, and his right to 
occupy it was during all that time andispated, it will be intended against the 
party excepting and in favor of his adversary, that the purchaser was in pus. 
session. 

6. The cancellation ofa decd to land will not revest the title in the grantor, but 
the vendce delivers up his unregistered deed to be cancelled, he places it in the 
power of the latter either to scll or incumber the land; and a bona fide pur. 
chaser or incumbrancer without notice, would have the paramount interest ; 
and this, although he did not acquire it directly from the vendor; but from 
one to whom the vendee delivered the deed under a parol contract for a sale, 
thgt he might exchange it with the vendor for a deed made directly tohimself, 


+ . 
Wrair of error to the Circuit Court of Jefferson. 


This was an action of trespass, at the suit of the defendant in 
error, brought as well to try titles and recover the possession of cer- 
tain tracts of land situate in the county of Jefferson, and particu- 
larly described in the declaration, as to recover damages for their 
occupancy. The cause was tried on the plea of “not guilty,” 
and a verdict returned for the plaintiff, on which judgment was 
rendered. To revise that judgment, a writ of error has been 
sued to this court. 
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On the trial, the defendant excepted to the ruling of the circuit 
judge. It appears from the bill of exceptions, that both the plain- 
tf and defendant claim title under Richard Rockett, who was 
once the owner of the land. Mallory deduced title under a deed 
from Rockett to him, dated on the 21st of May, 1837, which was 
recorded in the office of the clerk of the county court on the 2d 
of March, 1840. 

The plaintiff proved by one Baker that he had originally pur- 
chased the land from Rockett, and sold the same to Mallory, to 
whom the deed was made at his (Baker’s) request It was fur- 
ther stated by the witness, that he afterwards purchased the land 
of the defendant for one thousand, dollars; a part of which defend- 
ant owed him, and the remainder, from four to six hundred dol- 
lars, witness was to discharge by paying a debt amounting to that 
sum which defendant owed the bank The promise to pay this 
debt was made verbally. Upon this contract being made, 
Mallory delivered up to witness Rockett’s deed, stating to him, 
that he could either have his name stricken out and witness’ in- 
serted, or he could return the deed to Rockett, and take another 
to the witness. Witness did not understand that there was any 
condition annexed to the surrender of the deed; he was then sol- 
vent, and he supposed the defendant was willing to trust him to 
pay the Bank debt. 

A deed from Rockett to Baker, dated 10th of January, 1839, 
was introduced, proved and read in evidence, but it was never 
recorded. Baker testified that this deed was executed by Rock- 
ett after he had received from Mallory the deed to him (Mallory); 
and as well as he recollected, after he had surrendered the same 
to Rockett. Witness further testified, that after the registfation 
of the deed of trust to Norris, Stodder & Co., which was ex@cut- 
ed as hereinafter stated, he obtained the deed from Rockett, 
which he (witness) had before surrendered, and returned it to 
Mallory, who then had the same recorded. 

The deed of trust from Baker to a trustee for the benefit of 
Norris, Stodder & Co., was produced, proved and read to the 
jury. This deed was dated the 19th of February, 1839, and du- 
ly recorded in the office of the clerk of the county court on the 
27th ofthe same month. Baker testified that this deed was exe- 
cuted in Mobile by N., 8. & Co. before the property in question 
was described in it, and with a blank left for that purpose; and 
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before Rockett made the deed to the witness as stated above. 
Witness did not recollect v hether he executed the deed in trust 
before it was completed, and whether before or after he received 
the conveyance from Rockett; but the acknowledgment by him 
and its registration were after the same were filled up and signetl, 
and after Rockett conveyed to him. Witness further stated, 
that the deed in trust was executed in good faith to secure the 
payment of a debt which he owed the beneficiaries therein. The 
lands in question were sold under the trust deed, and purchased 
by the plaintiff for the sum of ten dollars, (which was insufficient 
to defray the expenses of the sale.) and he received a convey- 
ance for the same from the trustee on the 4th of May, 1840.— 
Baker was informed of the conveyance from Rockett to Mallory, 
but there was no proof that N., S. & Co. were advised of it. 

Although there was some conflict on the point, yet there was 
evidence tending to prove that the debt due to N., S. & Co. was 
contracted simultaneously with the execution of the trust deed. 
This debt had been collected since the sale of the land by suits 
against Baker and certain persons who were his sureties for its 
payment. 

1, The court charged the jury, that if Mallory failed to have 
his deed recorded within six months from the time of its execution, 
it was void as to bona fide creditors and purchasers without no- 
tice; and its subsequent registration would only operate a notice 
from the time it was registered. 

2. That if Baker knew of the deed to Mallory, and it was ex- 
isting at the time of Rocket’s deed to Baker, he would not be a 
purchaser without notice. But if Baker in good faith conveyed 
the land in trust to secure a debt to N.. S. & Co. created at the 
time of making the conveyance, then the latter would be bona 
fide mortgagees for a valuable consideration, within the statute, 
and would not be affected by the deed to Mallory; unless they 
knew of its existence, or it was recorded. And that a fair pur- 
chaser at a regular sale under the trust deed would also be pro- 
tected. IfN.,S. & Co. were creditors of Baker for a debt pre- 
viously contracted, then they would not be regarded as mort- 
gagees for a valuable consideration; but would take no greater 
interest in the land Baker had, and would be affected by a notice 
to him. 

3. That if Mallory gave up his deed to Baker unconditially, 
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and authorized Baker to return the deed to Rockett to be cancel- 
led and to procure a deed to himself; and if Baker, pursuant to 
that authority, did return the deed to Rockett, and while it was 
in the possession of the latter, he (Baker) obtained a deed from 
him, Baker's title would be a good one, and Mallory’s claim 
would be lost, if all this took place before his (Mallory’s) deed 
was recorded. 

4. Defendant’s counsel prayed the court to charge the jury, that 
if the debt to N., S. & Co. was secured by personal security, then 
they could not be regarded as mortgagees for a valuable considera- 
tion within the statute, and would take no greater interest than Ba- 
ker himself had. In answer to this prayer, the court instructed 
the jury, that if they should find that the trust deed was made to 
secure a pre-exist.ng debt, then the effect of personal security 
would be such as the charge prayed, supposed; but it would have 
no effect upon the right of the cestui que trust if the debt was con- 
tracted simultaneously with the execution of the deed. 


P. Martin & Hentineron, for the plaint:.ff in error, made the 
following points: 

1. That the delivery of the deed by Mallory to Baker and its 
surrender to Rockett did not d.vest the title of the former; and 
this although the deed to Mallory was not recorded; for these 
several paitics had notice of it. [Jackson v. Page, 4 Wend. 
Rep. 585; Jackson v. Anderson, 4 Wend. Rep. 474; Jackson v. 
Stevens, 16 Johns. Rep. 110] 

2. Rockett in mak ng the decd to Baker, acted under a parol 
authority from Mallory. A power to convey lands must be 
created by deed, and Rockett not be.ng thus authorized, his con- 
veyance to Baker d.d not pass the ttle as against his previous 
grantee. [Reed v. Van Ostrand, 1 Wend. Rep. 424. See 4 
Wend. 474, supra.] 

3. The omission to register Mallory’s deed cannot be taken 
advantage of by Baker or those claiming under him (Baker); be- 
cause he had notice of it. [Jackson v. Page, supra; Jackson v. 
Post, 9 Cow. Rep. 120; Jackson v. Given, 8 Johns. Kep. 137.] 

4, The deed in trust being executed before Baker obtained 
the deed from Rockett, it was void, evenif the latter was so in- 
vested with the title that his coveyance would be operative. 
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W.S. Mupp, for the defendant—1. The first charge of the 
court is abstract, at least so far as relates to creditors without no- 
tice. The contest is between Mallory and a bona fide purchaser 
without notice, and as applicable to such a case, the charge is 
unexceptionable. [Clay's Dig. 154, § 18.] 

2. The law of the second charge is correctly stated, and the 
questions of fact relating to the bona fides of the dealings be- 
tween Baker and N., S. & Co., and whether the latter were in- 
formed of the existence of the deed to Mallory are correctly re- 
ferred to the jury. 

3. The third charge, if not altogether abstract, was wholly un- 
necessary as applied to this case. It is important whether the 
deed to Mallory was delivered up to Rockett for cancellation; 
no matter what was done with it, if it was not recorded so as to 
operate a notice to N., 8. & Co. If the contest had been be- 
tween Baker and Mallory, the question of cancellation might be 
important. 

4. A cancellation of the deed in acontroversy between the par.” 
ties, it may be conceded, does not divest the grantee’s title, if he 
retains possession. But the rule is otherwise, where a third per- 
son claims as a bona fide purchaser for a valuable consideration 
without notice. [Dudley v. Commonwealth, 10 Mass. Rep. 403; 
Bartlett v. Thorndike, 1 Greenl. Rep. 78; Holbrook v. Tirrell, 9 
Pick. Rep. 105. | 


COLLIER, C. J.—The act of 1823, enacts, that any deed or 
conveyance of land, &c. shall be void, and of no effect against a 
subsequent bona fide purchaser, or mortgagee for a valuable con- 
sideration without notice, unless the same shal] be duly acknow- 
ledged or proved and certified, and Jodged within six months af- 
ter its execution and delivery, with the clerk of the county court 
of the county in which the lands, &c. are situated, for registra- 
tion. [Clay’s Dig. 154,§18.] This provision is substantially 
re-enacted by the act of 1828, which also makes registration ne- 
cessary as against creditors and purchasers, and declares, that 
“all deeds recorded after the expiration of six months shall be 
valid and operative from the date of their registration as to credi- 
tors and subsequent purchasers: Provided, that the same shall be 
valid at all times between the contracting parties thereto. [Clay’s 
Dig. 256, § 8.| 
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The deed from Rocket to Mallers: 2 can only cueette against 
a creditor, or subsequent purchaser or mortgagee without notice, 
from the time it was deposited with the clerk of the county 
court to be recorded. If then, Messrs Norris, Stodder & Co. 
can be regarded in either of these characters, the conveyance un- 
der which the defendant claims can only be effectual as to them, 
from the second of March, 1840, when it was registered. 

The fact that the deed of trust was executed in Mobile, while 
it was in an incomplete state, can make no difference as it re- 
spects its legal effect. That execution would be a nugatory act, 
and the deed would become operative from the time the grantor 
inserted therein, a description of the land, and acknowledged the 
same with a view to its registration. Before this was done, he 
obtained the conveyance from Rockett, according to the con- 
tract between Mallory and himself; and so far as the evidence of 
a legal title was necessary, he had it. 

But the proof does not show that Baker did sign the deed of 

“trust until after it was perfected, in point of form, and he had ac- 
tually obtained the conveyance from Rockett. As for its execu- 
tion by the trustee or cestuis que trust, while it was a mere blank, 
that is: wholly unimportant. It was not necessary that they should 
have signed it, before it was recorded; for if the trustee had even 
refused to act, chancery could provide for its execution by sup- 
plying his place with a substitute; and as for the beneficiaries, 
their assent will be presumed, as the deed was intended for their 
security, without requiring the payment of an additional sum, and 
was’ prima facie beneficial. But if an execution by the latter 
were necessary, their subsequent assent to what they had _pre- 
viously done ineffectually, would be sufficient. 

At the time then, that the deed was executed for the benefit of 
Norris, Stodder & Co., Baker had in his possession a formal 
conveyance of the title, and the deed set up by the defendant, 
though executed near two years previously, had never been re- 
corded. This, itis contended, cannot prejudice its operation as 
against the plaintiff; for even conceding that Norris, Stodder & 
Co. were bona fide purchasers, or incumbrances, for a valuable 
consideration, yet they would be affected by the notice which Ba- 
ker had ofdefendant’s title. This question arose in Fenno, et al. 
v. Sayre & Converse, [3 Ala. Rep, 475.] There, this court said, 
where one acquires an interest in land, in good faith, and for a 
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valuable consideration, if his grantor was invested, with a legal] 
title, evidenced by the usual writings, was himself in possession, 
and there was no such registry of an incumbrance as was cop. 
structive notice of its existence, he cannot be defeated by showing 
the invalidity of the title under which he claims. _ It was also said 
that a derivative purchaser without notice, cannot be affected bya 
notice to his immediate vendor, and although he purchase with 
notice, he may protect himself by the want of it in the latter.— 
Sugden, in his Treatise on Vendors, [p. 471,] thus lays down the 
law, “although a deed be merely voluntary or fraudulent in its 
creation, and voidable by a purchaser, viz: (would become void # 
by a person purchasing the estate) yet it may’ become good by 
matter ex post facto; as if a man make a feoffment by covin, or 
without any valuable consideration, end then the first feoffer en- 
ter and make a feofiment for a valuable consideration; the feoffee 
of the first feoffee,shall hold the Jands and notthe feoffee of the first 
feoffor; for although the estate of the first feoffee, was in its crea- 
tion, covinous or voluntary, and therefore voidable, yet when he 
enfeoffed a person for valuable consideration, such person shall be 
preferred before the last.” In the case cited from our own re- 
ports, many English and American decisions are referrédgto,- : 
which establish the principle that “a purchaser without nefice 
from a fraudulent purchaser, is not affected by the fraud.” [See 
them at pages, 475-6.] 

A bill of exceptions must always be taken most strongly against 
the party excepting; for the reason that it is supposed to be. pre- 
pared by his counsel, who has stated the facts as favorably as 
truth will permit, to the side he represents. In the case before 
us, it does not expressly appear whether Baker or Mallory was in 
possession of the land at the time the deed of trust was made to 
Norris, Stodder & Co. But it is inferrable under the rule stated, 
that the former was in possession; the more especially as the lat- 
ter had sold him the land, delivered his deed to be returned to 
Rockett, and received another to himself directly. This being the 
case, and the records of the county court showing nothing as to 
the state of the title between Baker and Mallory, the beneficia- 
ries in the trust deed are not chargeable with a notice of any claim 
set up by the latter. In point of fact, he claimed no interest at 
the time of its execution, whatever might be the legal effect of the 
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deed he had delivered up for cancellation, as between those who 
had notice of it. 

The view we have taken, proceeds upon the supposition, that 
the deed to Mallory was not cancelled or annulled by the agree- 
ment between Baker and himself, but was entitled to the effect 
which the law accords to unregistered deeds. In Barrett v. 
Thorndike, [1 Greenl. Rep. 78,] the court said they knew of two 
methods only, in which the grantee of lands could voluntarily di- 
vest himself of the estate which had vested in him by a convey- 
ance; these were by a re-convzyance or a will. But they said, 
if the deed was not recorded, he might restore it to the grantor; 
and if this were done fairly, and without impairing or intending 
to impair the rights of third persons, the transaction would be ef- 
fectual as between the parties, to revest the estate. 

In Holbrook v. Tirrell, [9 Pick. Rep. 105,] the effect of the 
cancellation of a deed upon the title to real estate, was elaborate- 
ly discussed at the bar. The court said, “that the mere cancella- 
tion of the deed under which one holds title to real estate, does 
not divest the title or revest it in the grantor, seems to be abun- 
dantly settled by the cases cited on the argument, and more par- 
tictilarly by two cases to which we have since been referred by 

petitioner’s counsel, namely, 4 Conn. Rep. 550; 5 id. 262.”— 
Further, that by the deed to the grantee, which was not record- 
ed, the title vested in him as against the grantor and his heirs, but 
was so far left in the latter, that a conveyance from him to another 
person, ignorant of the former deed, would pass the estate; and 
a Gfeditor of the grantor might have acquired a title by a levy up- 
on the land as his. The case cited is directly in point to show, 
that by the delivery of Mallory’s deed to Rockett, it was placed 
in the power of the latter, either to sell absolutely, or incumber 
the land in question, and that a bona fide purchaser or incum- 
brancer, without notice, would have an interest paramount to 
Mallory. Now, although Norris, Stodder & Co. did not receive 
their deed directly from Rockett, yet we have seen that they are 
to be regarded with quite as much favor as if they did; and hav- 
ing no notice themselves of the previous conveyance to Mallory, 
they are unaffected by a notice to Baker. 

It is needless to examine with particularity, the charges given, 
or prayed to be given to the jury; if in giving or refusing them, 
the court erred, the view we have taken of the law, will show, 
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that the error, if any; was beneficial for the defendant; and he 
cannot be allowed to avail himself of it here. The consequence 
is, that the judgment of the circuit court is affirmed. 


CLARK v. BOGGS, user, «ce. 


1, A justice of the peace having collected money, is subject to garnishee pro. 
cess, and the service of such upon him is a sufficient excuse for the omission 
to pay over the money to the person for whom it was collected, and is conse- 
quently a bar to the damages allowed by statute. 


Wrir of error to the Circuit Court of Barbour. 


This was a motion made under the statute, by Boggs, before a 
justice of the peace, against Clark, for having failed to pay over 
monies collected by him as a justice of the peace. The suit was 
removed in the circuit court by appeal, and there the facts were 
submitted for judgment, without the intervention of a jury. 

The facts were, that Clark, as a justice of the peace, had col- 
lected a small sum of money for the plaintiff, and refused to pay 
it over,on account of having been garnisheed to pay it to another 
person. The plaintiffinsisted that Clark was responsible for the 
sum so collected, with ten per cent. per month damages, from the 
time of demand made. The court gave judgment for the money 
collected, with interest upon it, but refused to allow judgment for 
the penalty, on the ground, that the garnishment was a reasona- 
ble excuse for refusing to pay it over. The plaintiff excepted to 
this refusal of the court to allow the damages; and this is the only 
error assigned. 


Joun A. Catuoun, for the plaintiff in error—insisted that the 
circuit court had no discretion to withhold the damages. Un- 
der the statute, [Clay’s Dig. 362,] no discretion is given, and 
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therefore, it was the duty of the court to allow the damages, as it 
determined the defendant was in default. 


Sayre, contra—argued that no judgment whatever, should 
have been rendered under the circumstances in proof. A justice 
of the peace, when money is collected by him, holds it as the 
mere agent of the party, and is as much liable to garnishee pro- 
cess, as any other agent. [People v. Whaley, 6 Cowen, 661.] 


GOLDTHWAITE, J.—A justice of the peace is not merely 
a judicial officer with relation to the collection of small debts, 
&c.; but is also the agent of the person who intrusts their collec- 
tion with him. As soon as the money is collected, his character 
as a magistrate ceases, and he holds it as any other agent. The 
sheriff is the officer of the court, whose process he executes, and 
public policy forbids that he should be drawn into any litigation 
with respect to the money collected on it before any other tribu- 
nal; and therefore, there is little analogy between his responsibili- 
ties and those of a justice of the peace. As a justice of the peace 
is nothing more than an agent, with relation to him whose money 
has been collected, he is within the scope of the statutes permit- 
ting garnishee process, and is required to answer as any other 
person, being liable to that process, it results that it affords a 
sufficient excuse for the omission to pay over money collected by 
him. In the present case, it is not expressly stated in the record, 
that he was discharged by the court, before which he was sum- 
moned, but we infer such was the fact, from the circumstance 
that judgment was rendered against him for the sum collected. 

Our conclusion is, that there is no error in the point excepted 
to, and the judgment is affirmed. 
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PETTUS v. ROBERTS. 


1. P. exchanged two female slaves with R. for a negro man, and gave hima re. 
ceipt acknowledging to have received from him $850 for the two slaves, 
which he warranted to be sound. Afterwards, R. insisting that one of the 
slaves was unsound, offered to rescind the contract, which P. agreed to if R. 
would receive back the negro man, which he refused, and demanded the $850. 
R. having brought an action against P. on the warranty,—Held 1, That the 
receipt was — to explanation by parol proof showing what the contract real- 
ly was. 2. That P.had the right to return the slave he had received, when 
the recission was demanded, and that upon his failure to do so, the measure of 
damages would be the value of the slave at the time he received him, unless at 
the time of the exchange the parties estimated his value. 3. It was not ne- 
cessary to a rescision that the plaintiffshould offer to return ‘the bill of sale. 


Error to the Circuit Court of Sumter. 


Assumpsit on a false warranty in the sale of two slaves. 

Upon the trial, the plaintiff introduced in evidence the follow- 
ing instrument: 

“Received of John Roberts eight hundred and fifty dollars, in 
full for two negroes—Caroline, aged twenty-seven, and her 
daughter Aggy, about nine. I warrant the title good and the 
property sound. A. W. Pertvs. 

January 10th, 1842.” 

It was in proof, that the plaintiff, some time after the date of the 
writing, tendered to the defendant the said slaves, and demanded 

eight hundred and fifty dollars. The defendant then offered to 
prove that the consideration was not eight hundred and fifty dol- 
lars, but a negro man named Aifred; and that he offered, when 
the demand was made, to return said negro man, but the court 
refused to permit the evidence to go to the jury. There”was no 
proof of an offer to return the bill of sale. ° 

The defendant moved the court to charge, that in‘order, to a 
rescision, it was necessary for the plaintiff to show that he had of- 
fered to return the bill of sale; also, that if the plaintiff had the 
negroes in possession since the offer to return, and that their ser- 
vices was worth as much as the interest on the purchase money, 
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they might refuse to allow interest: which charges the court re- 
fused to give; and to which the defendant excepted. 

Judgment being rendered for the plaintiff, the defendant prose- 
cutes this writ, and assigns for error the rejection of the evidence, 
and the refusals to charge, as shown in the bill of exceptions. 


Buiss & Batpwi,, for plaintiff in error, insisted, that this was 
a mere receipt, and as such, might be contradicted or explained. 
They cited Greenleaf’s Ev. § 285, 305; 16 Wend. 460, 4 N. H. 
229; 7 Pick. 553; 5 Ala. 224; id. 430. 


J. B. Cuarkxe and Mereaure, contra, argued, that although 
the bill of sale might be explained by showing a consideration 
smaller than that stated in it, it could not be contradicted by 
showing a different consideration. [5 Porter, 498.] 

That the consideration inserted in the bill, was the price agreed 
to be given for the slave Alfred, and was, therefore, binding on 
the parties. [4 Esp. 95;2 Stew. 498; 9 East, 349.] To show 
that that the plaintiff was entitled to interest, they cited 5 Wend. 
535. 


ORMOND, J.—The principal question in the cause is, whe- 
ther the defendant could show, in mitigation of damages, that the 
true consideration of the receipt was not “cight hundred and fifty 
dollars,” but that it was a negro slave by the name of Alfred.— 
The importance of this testimony to the rights of the defendant 
is apparent. The suit is on a false warranty in the sale of two 
slaves, for whom, it appears by the receipt, eight hundred and 
fifty dollars were paid. The plaintiff offered to rescind the con- 
tract, alleging the slaves to be unsound, and demanding the sum 
of money specified in the receipt. The defendant was willing to 
rescind if the plaintiff would receive the negro Alfred, who, in- 
stead of the money expressed in the receipt, was the true conside- 
ration of the sale, or exchange, as, in truth, it appears to have 
been. And as in justice the plaintiff had no right to demand a 
larger or different consideration than that paid by him on the pur- 
chase of the slaves, upon a rescision of the contract, such proof 
should be permitted to be made, unless forbidden by some strict 
rule of law. 

That a written instrument cannot be varied or contradicted by 

















JUNE TERM, 1844. 813 





P. ttus vy. Roberts. 








parol testimony, is a familiar rule of evidence daily acted on in 
courts of justice, and of most beneficial tendency. Receipts have 
been long considered as an admitted exception to the rule. They 
are considered as admissions, and may be contradicted, varied 
or explained by parol testimony. ‘The question, whether the 
recital of the consideration in a deed stood upon the same footing, 
and to what extent it was open to explanation has long been a 
vexed question. This question was considered by this court in 
Mead v. Steger, [5 Porter, 498.] and it was there held, as the re- 
sult of the cases, that where a moneyed consideration was ex- 
pressed in a deed, it might be shown to be greater or less than 
stated; but that a different consideration could not be proved.— 
In Saunders v. Hendrix, [5 Ala 224.) we held that an acknow- 
ledgment in the body of the deed that the consideration money 
was paid, was a receipt for money merely, and open to explana- 
tion by parol proofas any other receipt for money. 
In McCrea v. Purmort, [16 Wendell, 466,] it was held by the 
. court, after an elaborate examination of all the cases, English 
and American, that the consideration clause in a deed was as 
open to explanation as an ordinary reccipt, and that the party 
was only estopped by such an admission from denying there was 
a sufficient consideration to pass the estate granted. And, ac- 
cordingly, it was held in that case, permissible to show that the 
consideration expressed in the deed was not moncy, but iron, ofa 
specified quantity, valued at a stipulated price. 

The receipt in this case not being under seal, the case is free 
from the embarrassment created by the supposed estoppel, where 
the instrument in which the admission is made, is a deed. It is 
both in form and substance, a mere receipt, and we are clear, 
that no obstacle exists to the establishment, by parol proof, of the 
real consideration. I*rom the proof, it appears that the contract 
between the parties was an exchange of the two slaves, men- 
tioned in the receipt or bill of sale, for a negro man by the name 
of Alfred, and the defendant had the clear right, upon a rescision 
ofthe contract, to return the slave which he had so received in 
exchange; and upon a failure to return the slave, the measure of 
damages would be the value agreed upon by the parties, at the 
time of the exchange, if an estimate of the value was then made 
and agreed on. If no such estimate was made, then the mea- 
sure of damages would be the actual value of the boy given by 
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the plaintiffs in exchange at the time the transaction took place. 

The ;jury were not bound to allow interest on the purchase 
money to the plaintiff, and might, if the facts in proof justified it, 
take into consideration the value of the services of the slaves in 
possession of the plaintiff, in their estimate of damages. 

It was not necessary to a rescission of the contract, that the 
plaintiff should have offered to return the bill of sale, as the re- 
scission would have deprived it of any legal effect, and it would 
have become mere waste paper. 

Let the judgment be reversed, and the cause remanded. 





THE BANK OF THE STATE OF ALABAMA vy. 
GIBSON’S Apm’rs. 


1. The State Bank is a mere corporation, not invested with the attributes of so. 
vereignty, and like an crdinary creditor must causea claim, of which it is the 
proprietor, to be presented to the administrator of a deceased debtor, within 

eighteen months after the grant of administration. 


Warr of error to the County Court of Dallas. 


This was an action of assumpsit at the suit of the plaintiff in 
error against the defendants on a promissory note, payable to the 
president and directors of the Bank of the State of Alabama.— 
The defendants pleaded, 1. That the cause of action described 
in the plaintiff’s declaration, was not. presented to them within 
eighteen months after letters of administration on the estate of the 
intestate were granted to them; nor within eighteen months after 
the same accrued. 2. Plene administravit. 38. Non-assump- 
sit. To the first plea, the plaintiff demurred; to the second, there 
was areplication, and on the third, issue was joined. The de- 
murrer was sustained, and the plaintiff declining to reply, a judg- 
ment was rendered in favor of the defendantstor costs. 












C. G. Epwarps, for the plaintiff in error—insisted that the 
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first plea set up what was commonly called the statute of non- 
claim; and in legal effect, it was a statute of limitations. [Thrash 
v. Sumwalt, 5 Ala. Rep.; Clay’s Dig. 195, § 17; 2 Mason’s Re- 
ports, 31 1.] 

The State is not bound by any of the statutes, which operate 
against creditors and other suitors. Nu//um tempus occurrit rei- 
pablicae has been frequently recognized in our sister States.— 
[4 Bibb’s Rep. 554; 18 Johns. Rep. 227; 1 Hen. & Munf. Rep. 
85; 4 id. 65; 3 Serg’t & Rawles’ Rep. 188; 4 Mass. Rep. 528; 
6 T. Rep. 188; 1 Bla. Com. 247; 1 Coke’s Lit. 74; 5 Bac. Ab. 
559, 561, 562.] 

Although the Bank is the nominal plaintiff, the State is the real 
party in interest; and the statute of limitations could be no more 
interposed, than if the State was the plaintiff of record. [Clay’s 
Dig. 77; 1 Scammon’s Rep, 106.] 


G. W. Gayte, for the defendant—was proceeding to argue 
the two first points made by the counsel for the plaintiff in error, 
when he was stopped by the court. Upon the third point, he in- 
sisted that the Bank was not the depository of State sovereignty, 
and could not claim the privileges incident thereto. This point 
he said had been repeatedly so ruled. [8 Ala. Rep. 258; Ang. 
& Ames on Corp. 24, note 1;9 Wheat. Rep. 907; 2 Peters’ Rep. 
318; 2 Brockb. Rep. 393; 3 McC. Rep. 377; 1 Hawks’ Rep. 36.] 


COLLIER, C. J.—In Owen, et al. v. The Branch Bank at 
Mobile, [3 Ala. Rep. 258,| this court was of opinion that our 
Banks, of which the State is the exclusive proprietor, are corpo- 
rations “created for the purpose of banking, not on the credit of 
the State, but upon a fund provided for that purpose.” That 
they could sue and be sued, and were invested with the attri- 
butes necessary to the existence ofa corporation. Had we there 
attained the conclusion that the note issued by the Bank were in 
point of fact emitted by the State, we must have adjudged that 
these institutions were brought into existence by the legislature in 
violation of the constitutional restriction upon its power, which 
inhibits the emission of bills of credit by the States. [See Craig 
v. The State of Missouri, 4 Pet. Rep. 410.] 

The constitutionality of a law establishing a Bank, of which 
the State was the sole proprietor, came directly before the su- 
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preme court of the Unit - States, in Briscoe v. The Common- 
wealth Bank of Kentucky, [11 Peter’s Rep. 257.] _ In that case, 
the capital was two millions of dollars, and to be made up of va- 
rious funds and receipts from several sources of revenue, which 
the statute particularized; and the Bank was authorized to do the 
ordinary business of such an institution, such as discounting notes, 
&c.; but its debts were not to exceed double the amount of its 
capital. The court held that the Bank was a corporation; that its is- 
sue were not made on the faith of the State, but they were to be 
paid in gold or silver on demand, from a fund provided for that 
purpose, and placed under the control of the directory. 

In the U.S. v. The Planters’ Bank of Georgia, [9 Wheat. Rep. 
907,] the court were of opinion, that «the State does not by be- 
coming a corporator, identify itself with the corporation. The 
The Planters’ Bank of Georgia is not the State of Georgia, al- 
though the State holds an interest in it.” «Acain, it is a sound 
principle, that when a government becomes a partner in a trading 
company, it divests itself so far as concerns the transactions of 
that company of its sovereign character, and takes that of a pri- 
vate citizen.” [See also the Bank of Kentucky v. Wister, et al. 
2 Peters’ Rep. 318.] This reasoning we think, applies with all 
force where the State is the sole corporator, as well as where it is 
associated with others. The Bank of the State is a mere crea- 
ture of the legislature intended «to provide,” in the language of the 
preamble of the charter, “for the safe and profitable investment of 
such public funds, as may now, or hereafter, be in the possession 
of the State, and to secure to the community, the benefits, as far 
as may be, of an extended and undepreciating currency.” [Clay’s 
Dig. 77.] It cannot be endured, that the legislature, which is but 
the mere machinery of government, should be allowed to confer 
upon a monied corporation, established by itself, any portion of 
the sovereign power, which was inherent in the body politic — 
Whether it would be competent to prescribe a different limitation 
to the recovery of its demands, from that which is applied to in- 
dividuals and private corporations, is a question that need not be 
considered; fora dispensation from the influence of such laws is 
here claimed, not in virtue of expresses legislation; but as one of 
the prerogatives of government. 

In the Bank of South Carolina v. Gibbs, [3 McC. Rep. 377,] the 
question was, whether a simple contract debt due the Bank, was 
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a debt due to the nebilie, ‘ithe the meaning of the act, relative 
to executors, &c. which entitles the State to a priority of pay- 
ment. The court determined, that it was nota debt due to the 
public, and that although the Bank was owned entirely by the 
State, it could claim no priority on that ground. And in the Bank 
of North Carolina v. Clarke, &c. [1 Hawks’ Rep. 36,] it was de- 
cided, that the State Bank of that State, was a mere private cor- 
poration. 

The only case that we have been able to find, in which a dif- 
ferent doctrine is maintained, is the State Bank of Illinois v. 
Brown, et al. [1 Scammon’s Rep. 106.} There the court cite some 
of its previous decisions, which determined that the directors of 
the Bank die not act for their own benefit, and that their omission 
and neglect did not work an injury to the State; that a release 
from all debts due to the State was a release of a debt secured 
to the Bank by mortgage; and that the State is not barred by a 
statute of limitations, unless expressly named. It is also said, 
that “by the statute creating the State Bank, it is declared, that it 
shall belong to the State of Illinois. Hence,” say the court, «it 
follows that the people of Illinois are the real plaintiffs, and are 
alone entitled to the benefit of the recovery.” This reasoning, it 
must be admitted, is unsatisfactory, and altogether inconclusive; it 
entirely loses sight of the grounds upon which a State is held not 
to be bound by a statute of limitations, which does not apply to it 
eonomine. The decision rests alone upon the basis that the State 
being the sole proprietor of the Bank, a debt due to the latter, is 
due to the State, and not barred by thestatute. This conclu- 
sion cannot be supported. 

The judgment of the county court of Dallas, is correct‘ in law; 
and is consequently affirmed. 
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BUFORD v. WELBORN. 


1, It is discretionasy with a court to permit a garnishee to amend his answer, and 
that even after an issue has been tried between the plaintiff and one to whom 
the debt attached is supposed to be transferred. 

2. The answer of a garnishee admits the receipt of a sum of money from the debt. 
or, to be accounted for to him by the garnishee on a final settlement, but in. 
sists that since the service of garnishee process, he has been compelled to pay 
larger sums for the debtor, so that on a final settlement, nothing will be due; 
this is not such an admission of indebtédness as will authorise a judgment a. 
gainst the garnishee. If the right to set off debts paid subsequently to the ser. 
vice, could be defeated, it was the plaintiff’s duty to have drawn out the facts 
by interrogatories, or by forming an issue to try the question of indebtedness. 


Wair of error to the Circuit Court of Barbour county. 


This is a proceeding by Buford, against Welborn, who was 
summoned as a garnishee to answer what he was indebted to Seth 
Lore and Edward Sheppard or either of them. 

The garnishee appeared and answered, that at the service of 
the garnishment, he owed Edmund Sheppard $434 50, by a judg- 
ment for that sum, recovered in said court; but that he had been 
notified that the judgment had been transferred by Sheppard to 
his son William P.; besides which, the garnishee was liable to 
pay a large amount of money for Edmund Sheppard, and that he 
could not secure himself, but by having his claim set-off against 
what he owed him on the judgment, by reason of his insolvency, 
The garnishee also answered, that he was indebted nothing fur- 
ther; and thereupon, moved to be discharged. This motion was 
overruled, and the further proceedings against the garnishee 
were suspended until the plaintiff and William P. Sheppard should 
contest the validity of the transfer of the judgment. These parties 
subsequently made up an issue which was tried by a jury, who as- 
certained by their verdict that the transfer of the judgment was 
fraudulent and void. 

The plaintiff then moved for judgment against the garnishee, 
upon the answer formerly made by him. The garnishee at the 
same time moved for leave to come in and amend his answer, 
which the court permitted, although resisted by the plaintiff. The 





JUNE TERM, 1844. 819 
Buford v. Welborn. _ nite: 








—_—— 





—_—— 


garnishee then amended his answer by stating that since his for- 
mer answer, the judgment therein mentioned had been reversed 
by the supreme court, and held for naught, and dismissed from the 
circuit court, in which it was existing at the time of that answer. 
The said judgment was founded on a written admission of the 
garnishee, that he had received $395 20, belonging to Edward 
Sheppard on the 19th February, 1839, for which the garnishee 
agreed to account on a final settlement with him. That in his 
former answer, he had only answered as to the part of the judg- 
ment, without stating the nature of the writing on which it was 
founded. He also answered, that on a final settlement with 
Sheppard, the latter would be greatly indebted to him, as the gar- 
nishee had paid large sums of money for him since his first an- 
swer, amounting to more than the sum stated in said writing. 

On the amended answer, the court discharged the garnishee. 

It is now assigned that the court erred, 

1, In permitting the garnishee to amend his answer. 

2. In discharging him upon the amended answer. 


Burorp, for the plaintiff in error, made the following points:— 
1. The process of garnishment acts upon the condition of indebt- 
ness, as it is at the service, and is not affected by subsequent trans- 
actions or circumstances. [Hazard v. Franklin, 2 Ala. Rep. 
351; McRae v. McLean, 3 Porter, 138; Kennedy v. Raguet, 1 
Bay, 484; Clay’s Dig. 59, § 19.] 

2. The garnishee here, is not entitled to retain an account of 
subsequent payments made by him for Sheppard, either as surety 
or indorser. [Holmes v. Bullock, 4 Ala. 228; Colgin v. Cum- 
mings, 1 Porter, 148; French v. Garner, 7 Porter, 549; Taylor v. 
Gardner, 2 Wash. C. C. 488; Serg. on Attach. 103; 15 Mass. 
414, 490; 16 ib. 473.| 

3. If the garnishee’s claim is in the nature of an off-set, he must 
show such a state of facts as would enable him to maintain an ac- 
tion at the time of the service. [Crawford v. ex’r of Simonton, 
7 Porter, 110.] 

4. The court should not have allowed the answer to be amend- 
ed after the trial of the issue between the claimant and the plain- 
tif, [Clay’s Dig. 63, § 39, 40, 44.] 


Sayre, contra—argued, 1. That process of garnishment is to 
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be considered the institution of a suit against the garnishee, and it 
is at all times a matter of discretion, to allow the party to amend 
his answer, which is in the nature of pleading. 

2. Before a judgment can be properly rendered against a 
garnishee, there must be a distinct admission of a debt due.— 
Here there is no such admission, and consequently there is no er- 
ror in the discharge of the garnishee. If the plaintiff had wish- 
ed to contest the fact of indebtedness at the time of the service, 
he ought to have presented an issue under the statute. 


GOLDTHWAITE, J.—1. We think it entirely competent 
for a court to permit a garnishee to amend his answer whenever 
the justice of the case requires it. The permission to do so, is the 
exercise of a discretionary power, which is not the subject of re- 
view on error. In the present case, however, its exercise was 
quite proper, because the judgment admitted as the indebted- 
ness by the former answer, had been reversed, and therefore, it 
became essential to the rightsof the garnishee, to ascertain whether 
there was any debt duc from him to the debtor, subject to attach- 
ment. . 

2. On the subject of garnishee’s answers, the practice under 
the several statutes is now well settled, that before there can’ be 
a judgment rendered, there must be a distinct admission of in- 
debtedness to the person, as whose debtor he is summoned. _[For- 
tune v. State Bank, 4 Ala. Rep. 385, and cases there cited.J— 
Here, the answer does not in our opinion contain such an admis- 
sion; the money received by him belonging to the debtor, was on- 
ly to be accounted for upon a final settlement. Whether this re- 
ceipt would admit the interpretation, that all open transactions in 
which the garnishee was involved as security or indorser for the 
debtor, was intended to be included, is a matter which we deem 
it unnecessary to determine, as it was entirely within the power 
of the plaintiff to have called on the garnishee in the examination 
for answers to such questions as he wished to ask respecting the 
nature of the debts which the garnishee claimed the right to set- 
off. Or, if the answer was doubtful or unsatisfactory, he could 
have insisted upon an issue, totry the question of indebtedness 
upon making the affidavit required by the statute. [Clay’s Dig. 
60, § 25.] It is not competent to the plaintiff when the oppor- 
tunity is given him by law, of calling out direct and explicit an- 
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swers to all questions relative to the ndebtedness, to ask the court 
for a judgment upon any other than a distinct admission of in- 
debtedness at the time of service. 
We think there is no such admission in this amended answer, 
and therefore, the court did not err in discharging the garnishee, 
Judgment affirmed. 


TURNER v. ELDRIDGE. 


1. A bond in which the obligor promises ‘to pay James W. Camp for the bene. 
fit of Alfred Turner,” may be declared on as a bond payable to James W.Camp. 

2. 'The meaning of the promise is that it is, for the use of Alfred Turner. 

3. The fact that the beneficiary is a minor, and the obligor, his fathe# cannot be 
pleaded in bar of the action. 

4. Itis not error for the court to permit the jury, after they have dispersed, a- 
gain to retire, and make a re-calculation of the interest, if upon their return 
the plaintiff object to receiving their verdict, and the verdict previously render. 
ed is not disturbed. 


Error to the County Court of Talladega. 


Debt by the defendant in error, as assignee of a bond, which 
reads thus: 

«For value received, ten days after date I promise to pay Jas. 
W. Camp, for the benefit of Alfred Turner, five hundred dollars, 
Witness my hand and seal, this 3d day of November, 1840.” 

H. B. Turner.” 


The declaration, in the description of the bond, omits to set 
out for whose use it was made, but declares upon it a bond paya- 
ble to Camp, 

The defendant pleaded a special non est factum from the omis- 
sion to set out the beneficiary in the bonds in the description in 
the declaration; also, that the obligee in the bond received it as 
trustee for Alfred Turner, and that he had no interest in the bond 
other than as trustee; also, that Alfred Turner, for whose benefit 
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the bond was made, is an infant under the age of twenty-one 
years, and that the assignment of the bond to the plaintiff was 
made without the consent of the infant or his guardian; and also, 
that the defendant is the father and natural guardian of said Al- 
fred Turner, at the time of the execution of the writing obligatory, 
was and still continued under his control. 

These pleas were demurred to by the plaintiff, and the court 
sustained the demurrer. 

Upon the trial, the defendant objected to the bond and indorse- 
ment being read to the jury, but the court permitted it to go in 
evidence to the jury. The defendant proved the infancy of the 
plaintiff, and that he lived with the defendant, and offered to 
prove his declarations as to his interest in the bond, which, on 
motion, the court excluded. 

The defendant asked the court to charge the jury, that he, as 
guardian by nature, was entitled to the right of the infant in the 
said bond, and that the plaintiff could not recover; which the 
court refised: to all which the defendant excepted; and the jury 
having found a vercict for the plaintiff, judgment was thereupon 
rendered. 

On the next day, the jury appeared in court and stated they 
had made a mistake in the calculation of interest, and were per- 
mitted by the court against the will of the defendant again to re- 
tire with the papers in the cause, and returned a verdict for an 
increased amount; when the plaintiff moved the court, that the 
latter finding by the jury be discharged, and that the judgment as 
first entered up, should stand; which was granted, and to which 
the defendant excepted. 

The assignments of error are, the judgment of the court on the 
demurrers to the pleas, and the matters set forth in the bill of ex- 
ceptions, 





Rice, for plaintiff in error. 
W. Currron, contra. 


ORMOND, J.—The counsel for the defendant "in error in- 
sists, that the proper meaning of the promise to pay “for the bene- 
fit of Alfred Turner,” is, that it was to be paid on his account. 
Such may have been the intention of the parties, but that is not 
the natural import of the language employed; and having that 
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only for our guide, we must understand it to be a promise for his 
use. But this does not alter the legal effect of the instrument; it 
isin law merely a promise to pay James W. Camp;.and it was, 
therefore, not necessary to notice the beneficiary in the declara- 
tion. This disposes of the special non est factum, which is 
pleaded upon the supposition that the legal effect of the instru- 
ment, as described in the declaration, is different from that on 
which the suit is founded. 

The fact that the beneficiary is a minor, and the obligor, his 
father, cannot be pleaded to defeat this action. If the money in 
fact belongs to the minor, the plaintiff will hold it in trust for him. 
Whether the father, as the natural guardian, may not be entitled 
to it, when collected, is a question which cannot be raised in this 
collateral manner, or pleaded in bar of this action, as he is estop- 
ped by his own deed from denying the right of the plaintiffto re- 
cover. 

The irregular action of the court in permitting the jury to de- 
liberate upon the case after they had given a verdict, and judg- 
ment had been rendered thereon, cannot be reviewed in this 
court, as there was no action upon the second verdict, and the 
judgment previously rendered was not disturbed. The plaintiff 
in error cannot complain of it, as he was not in any manner preju- 
diced by it. 

We are unable to perceive any error in the judgment, and it is, 
therefore, affirmed. 





THORNTON vy. KERR & HOPE. 


1, The admission of one person that another was his partner, is not evidence to 
establish the existence of a partnership, and the fact that the party making the 
admission is not sued in the same action, or 1s dead, can have no influence upon 
the admissibility of the evidence: the representatives of a deceased partner are 
made liable at law, if the survivors are insolvent. 


Wait of error to the Circuit Court of Chambers. 
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The defendants in error declared against Wm. A. Thornton, 
Parham M. Thornton and Alexander H. McDaniel, as partners, 
trading under the style and firm of Thornton & McDaniel, in as- 
sumpsit, on two promissory notes, amounting in the aggregate to 
the sum of nine hundred and seventeen 65-100 dollars. W. A. 
Thornton denied by plea that the notes in suit were made by him 
or his authority, and verified his plea by affidavit. By consent 
of parties, P. M. Thornton was admitted to be a bankrupt, and a 
verdict allowed to be rendered in his favor; and McDaniel having 
died pending the suit, the action abated as to him. 

On the trial of the issue, the defendant below excepted to the 
ruling of the court. The bill of exceptions shows that the plain- 
tiffs proved that McDaniel, the deceased party, said that the de- 
fendant was his (McDaniel’s) partner; to the admission of this 
evidence the defendant objected, but the court being informed by 
the plaintiffs’ counsel that they would connect other evidence of 
the partnership with the declarations of McDaniel, the objection 
was overruled. After the plaintiffs closed their testimony, the 
defendant moved to exclude from the jury the declarations of 
McDaniel as to the partnership; but there being other testimony 
tending to establish the partnership, the court overruled the mo- 
tion. The jury returned a verdict for the plaintiffs, and a judg- 
ment was rendered thereon. 


S. Heypenre or, for the plaintiff in error, cited Gow on Part. 
193; 4S. & Porter’s Rep. 34; 3 Stew’t Rep. 201; 2 Wash. C. C. 
Rep. 388. 


No counsel appeared for the defendant. 


COLLIER, C. J.—The only question submitted to the jury, 
was, whether the defendant below made the note declared on, 
either personally, or by one who was authorized to bind him to 
its payment. In order to fix a liability, the declarations of one 
who represented himself to be the defendant’s partner, is admitted 
to show that this relation existed between them. The fact that 
the party, of whose declarations the plaintiffs availed themselves, 
is not sued in this action, or is dead, can have no influence upon 
the admissibility of the evidence; for if the living partners are in- 
solvent, it is allowable to sue the representatives of the deceased, 
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even at law, and recover a judgment for the firm debt. The act 
of 1839 is explicit upon this point. {Bartlett & Waring v. Lang’s 
Adm’rx, 2 Ala. Rep. 401.] This being the case, it cannot be 
said that McDaniel, when living, was not interested in establishing 
a partnership between himself and the defendant, or that the bur- 
thens of his estate would not be lessened by showing such a con- 
nection. ‘True, the representatives of the deceased would be 
liable to contribute the intestate’s share of such judgment as 
might be recovered against the defendant, but if the plaintiffs are 
unsuccessl{ul, the estate will be liable to the payment of the note 
in solido. The difference in the extent to which the estate will 
be chargeable according to the judgment in the case. shows that 
there was not an equillibrium of interest on the part of the de- 
ecased, and that his declarations were not evidence per se. [2 
Phil. Ev. C. & H.’s notes, 112, 266.] 

In Hutchins v. Childress & Baker, [4 Stew’t & P. Rep. 43,| the 
court said, “The admissions of one partner are not evidence to 
establish the existence of the partnership; but after its existence 
has been otherwise proved or admitted, the act or declaration of 
one relating to the subject matter of the partnership, will bind 
all.” [See, also, Story on Part. 159—160, 460, 2, & note 1.] 

Whether the declarations of the deceased partner might have 
been so connected with other evidence as to make them admis- 
sible, we need not inquire. Prima facie they were admissible, 
either alone, or in connection with other proof; and if there ex- 
isted a state of facts which rendered them competent, it should 
have been shown. It was not a sufficient reason for refusing to 
reject the declarations of McDaniel, that there was other evidence 
of partnership; the other evidence may not have been credited by 
the jury, or may have been considered by them as insufficient 
So that, in this view, the verdict may have been induced alone 
by evidence wholly mcompetent. 

The result of our opinion is, that the circvit court erred. Its 
judgment is consequently reversed, and the cause remanded. 


GOLDTHWAITE, J.—I concur in the result of the opinion 
of my colleagues; but I do not assent to the proposition, that the 
admission of one that ahother is his partner, is incompetent evi- 
dence. In my opinion, it is admissible, but inconclusive. Eve- 
ry admission by one that he is the partner of another, includes 
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within it the admission that the other has a join¢ interest in the 
concern; and without -this joint interest, there can be no partner- 
ship. When, therefore, there is the several admission by two 
persons that they are partners, each one admits the other to have 
a joint interest; and if the admissions of the two conjointly are 
competent, I am at a loss to see why the admission of each sever- 
ally is not so too. It is apparent, however, that the one admis- 
sion does not prove the joint interest or partnership until it is cou- 
pled with the other. 





LUCAS v. THE GOVERNOR, ror rue usr or Harper, 


1, In declaring in an action of debt upon a sheriff’s bond, the breach being as- 
signed, that the sheriff made a false return of nulla bona, to an execution, at 
the suit of the plaint:ff, it is not necessary to aver that the judgment upon 
which that execution issued is unsatisfied. 

2. A recovery in an action against the sheriff fer a false return, is no evidence toe 
fix the liability of his sureties, when they are sued upon his official bond. 


Warr of error to the Circuit Court of Montgomery. 


Action of debt, in the name of the present Governor, for the use 
of Harper, on a sheriff’s bond executed by one Bell, and others, 
as his sureties. 

The declaration avers a breach of the condition of the bond, by 
reason of Bell’s false return of nulla bona toa writ of fi. fa. at the 
suit of Harper against one Hill. 

The declaration does not aver that judgment against Hill was 
in full force, or that Harper had not received satisfaction of the 
debt; nor does it contain any equivalent averments, unless the 
one of damage, as the consequence of the false return, is entitled 
to that consideration. A demurrer to the declaration was over- 
ruled. ‘ 

At the trial, the plaintiff, to maintain his action, gave in evi- 
dence the record of a judgment in his favor against Bell, in an 
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action against him, suggesting a default in not making ‘the money 
on the same execution as that described in the declaration. The 
defendant objected to this evidence, and excepted to its intro- 
duction. 

The defendant offered to prove that Hill, the defendant in the 
execution described in the declaration, was, during the whole 
time it was in the sheriff’s hands, utterly and entirely insolvent; 
that he was so before its issuance, and continued to be so until its 
return; and that he had no property whatever out of which it 
could be satisfied. This evidence was excluded from the jury, 
on the ground that it was an attempt to contradict the record of 
the judgment against Bell. The only evidence before the jury 
was the record of the judgment against Hill, described in the dec- 
laration, the record of the judgment against Bell, and the sheriff’s 
bond; and upon this, the court ruled that the plaintiff was entitled 
to recover, unless the judgment against Bell. as sheriff, was im- 
peached for fraud or collusion. The defendant excepted to the 
several rulings of the court, and now assigns the same as error. 


Hopkins, for the plaintiff in error, made the following points: 

1. The declaration contains no cause of action, inasmuch as it 
is not shown that the debt was unsatisfied by Hill. 

2. That the suit against Bell, as sheriff, was not conclusive evi- 
dence of his liability so as to affect the sureties on his bond. [5 
Binney, 187; 2 Rand. 313, 319.] 


Harris, contra, asgued: 

1, That the judgment against the sheriff, in the suit for the 
false return, is prima facie evidence in a suit against his sureties, 
and conclusive, if not impeached for fraud or collusion. [2 Bai- 
ley, 362; 3 Ohio, 487; 3 Atkins, 248; 5 Binney, 184; 1 Gilmer, 
235; 2 Leigh, 393; 1 Wash. 31; 18 John. 391; 4 Binney, 352; % 
John, 159; 2 Rand. 313, 319.] 

2. The rejection of evidence of the insolvency of the defend- 
ant in execution, was proper, as it had no influence to show fraud 
or collusion. [5 Pick. 380.] 

3. The declaration is substantially good, as it contains every 
averment of fact that the plaintiff was called on to prove to 
make out his case. It is not necessary to exclude all idea of de- 
fence by the allegations of the declaration. 
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GOLDTHWAITE, J.—1. It is urged against the declara- 
tion in this case, that it contains no averment that the money due 
on the execution, with respect to which the false return is al- 
leged, has not been paid by him against whom it was issued. 
This omission is, as we think, unimportant, for the declaration, 
without it, alleges every matter which it was essential for the 
plaintiff to prove; in other words, it shows the contract with the 
Governor in conformity with the requisitions of law, and a breach 
of that contract by reason of the alleged false return. It is true, 
the precedents, in the analogous action upon the case against a 
sheriff for a false return, set out an averment similar to the one 
of which the omission is now complained, but it seems to be only 
an adherence to the unnecessary verbiage which is yet to be 
found in practice. The general rule of pleading is, that it is not 
incumbent on the plaintiff to aver more than he is called on by 
the law to prove. [Hool v. Bell, 1 Ld. Raym. 174; 1 Chitty, 
218.] And every one is familiar with that which allows all su- 
perfluous allegations to be rejected as surplusage. If, in point of 
fact, the execution had been satisfied or otherwise vacated, the 
proof must come from the defendant. [Tor these reasons, we 
consider there was no error in refusing to sustain the demurrer. 

2. The other questions ruled at the trial may be considered 
together, as they resolve themselves into an inquiry whether the 
judgment obtained against the sheriff individually, for the same 
default has any, and, if any, what effect in an action against his 
sureties, 

In the case of McClure v. Colclough, [@ Ala. Rep. 67,] the 
question before us was, whether the sureties to a sheriff's bond, 
against whom a summary judgment, upon motion, had been ob- 
tained, under the statute, could. in equity, controvert the conclu- 
siveness of that judgment; and we held they could not, inasmuch 
fs the several statutes appear to indicate a legislative intention 
that the litigation, in that class of suits, should be confined to the 
plaintiff in execution and the sheriff. We also said there, that 
the only matters which the surety can litigate, in such cases, is 
the factum of the bond and its legal sufficiency. It will be seen 
that our opinion is there confined exclusively to the case of a sum- 
mary judgment under the statute; but my own view is, that the 
legislative intention being to confine the litigation with respect to 
the breach of duty to the sheriff and the plaintiff, in that class of 
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cases, harmony of decision calls for the application of the same 
rule to all other cases where the sureties are sought to be charg- 
ed. A majority of the court, however, think differently, and 
held the opinion, that when the plaintiff rejects the statutory 
mode of relief and pursues his common law reinedy, he must be 
governed by the rules of the common law. The general rule is, 
that a judgment is no evidence against a stranger to it; but a large 
class of American cases seem to recognize and establish a modi- 
fication of it so as to allow the judgment against the principal to 
be prima facie evidence against his sureties, when the latter are 
sued upon an official bond. [Carmack v. Commonwealth, 5 Bin- 
ney, 184; Mumford v. Overseers, 2 Rand. 313; Jacobs v. Hill, 2 
Leigh, 393; State of Ohio v. Colerick, 4 Ohio, 487. See, also, 
cases as to the effect of a settlement by an administrator or guar- 
dian, upon his sureties, collected in 8 Cowen & Hill's notes, 866.] 

We have looked into these decisions, and so far as they held 
the judgment against the sheriff to be prima facie evidence against 
the sureties, it is impossible to perceive on what principle they 
rest. Doubtless, there are cases where the acts or admissions of 
the sheriff have the effect to bind his sureties; but it will probably 
be ascertained, whenever these are necessary to be examined, 
that the acts and admissions are a part of, or immediately con- 
nected with his official duty. The case of a judgmest against 
him is certainly not of this description; and we can conceive of 
no reason why it should have any eflect against his sureties, un- 
less they are concluded by it. If such a judgment is prima facie 
evidence, any one will perceive the difficulty there is rebutting 
it; and why should any greater efiect be given to a judgment ob- 
tained by default against a sheriff, or, by his confession, against 
his surety, when it is certain that his confession, by itself, would 
not be so? The judgment against the sheriff is not essential, in 
this State, to enable the party to proceed against the surety. and, 
therefore, seems to have no bearing in an action upon his bond. 
It may be remarked, that the case of a sheriff is entirely different 
from that of an administrator and guardian, inasmuch as a part of 
their duty is the settlement with the court. 

It is, therefore, the opinion of the majority of the court, that a 
suit against the sheriff does not affect the sureties, when a com- 
mon law action is brought on the bond. My own opinion is, 
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there is no middle ground between its admission, as conclusive of 
liability, or its entire rejection. 

It results from this, that the record of the judgment against 
Bell was improperly admitted as evidence; and that the evidence 
for the defendant was improperly rejected. 

Judgment reversed, and remanded, 





JONES vy. MELTON. 


1. A judgment may be pleaded as a set-off, and if larger in amount than the debt 
sued for, a finding of the issue in favor of the defendant, will extinguish so 
much of the judgment as is necessary to satisfy the debt. 


Error to the Circuit Court of Wilcox. 


Assumpsit by the plaintiff against the defendant in error. Plea 
of set-off, consisting of a judgment obtained by the defendant 
against the plaintiff in the county court of Dallas. Demurrer to 
the plea, and demurrer sustained by the court, and judgment for 
plaintiff. The judgment of the court on the demurrer, is now as- 
signed for error. 


EEE 


Epwarps, for the plaintiff in error—cited 3 Cowen, 133; 8 ib. 
126; 3 McCord, 318; 2 Chitty, 475. 


Geo. Gay Le, contra. 


ORMOND, J.—The statute of this State, [Clay’s Dig. 338, 
§ 141,] allows a set-off wherever there are mutual debts subsist- 
ing between the plaintiff and defendant, and it follows, that if a 
judgment is a debt, it may be a set-off. That a judgment is a 
debt, is too clear for argument, but it is supposed, that as our sta- 
tute requires the jury to certify the sum which the defendant may 
establish beyond the plaintiff’s demand, and for which the court 
is required to enter judgment in favor of the defendant, that this is 
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a virtual exclusion of judgments as sets-off, as there might be two 
judgments fora part ofthe same debt, in favor of the defendant. 
The statute permitting a judgment to be entered in favor of the 
defendant for the excess he may prove to be due him over the 
plaintiff’s demand, does not apply where a judgment is pleaded as 
aset-off. The judgment is conclusive of the amount due, as well 
upon the jury as it is upon the parties to it, and it would not, there- 
fore, be competent for the jury to certify any thing in relation to 
it. A finding upon the issue would extinguish so much of the 
judgment pleaded as a set-off, as would satisfy the debt sued upon. 

The defendant might, it is true, have omitted to plead the judg- 
ment as a set-off, and after judgment against him by the plain- 
tiffs, on motion to the court, have set-offone judgment against the 
other. He was not, however, obliged to pursue this course, 
which would have subjected him to the costs of the suit, but had 
the privilege of avoiding the costs by pleading it as a set-off. 

Let the judgment be reversed, and the cause remanded. 





LUCAS & BROOKS v. GODWIN. 


1, Where the sheriff returns an attachment, levied on certain lands in the pos. 
session of a person not a party to the writ, it will be intended, in order to sus. 


tain the proceeding, that they were the property of the defendant, and levied 
on as such. 


Wait of error to the Circuit Court of Russell. 


N. W. Cocks, for the plaintiff in error—insisted, that the levy 
of the attachment by which this suit was commenced, was insufh- 
cient to sustain the judgment against the defendants below; that 
although, according to the decisions of this court, a levy upon 
personal property was sufficient, without an express affirmation 
of the sheriff, that it belonged to the defendant, yet the same prin- 
ciple did not apply to the realty. In the former case, the sheriff 
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would be a trespasser if he se:zed property of a third person, but 
in the latter, a levy upon the lands ofa stranger would not be fol- 
lowed by such consequences. He cited 8 Monr. Rep. 294; Har- 
din’s Rep. 44; 8 Dana’s Rep. 67. 


Heypenre.or, for the defendant. 


COLLIER, C. J.—In Bickerstaff v. Patterson, [8 Porter’s Rep. 
245,] the sheriff returned that he had levied the attachment on 
sundry articles, without adding that they were-the property of 
defendant. The court said, “the sheriff is an officer placed un- 
der great ormpcaretvag by the law, which defines his duties. He 
pledges to the public under the solemnity of an oath, his integrity 
and diligence; and consequently every reasonable intendment 
must be made in favor of the regularity of his official acts. When 
he receives process requiring him to levy upon the property of a 
particular individual, and he returns it according to its mandate, 
with his indorsement, stating that he had levied the same on pro- 
perty, (particularly describing it.) we must intend that the pro- 
perty seized, belonged to the defendant; because the process on- 
ly authorised a levy upon his effects.” [See also, Kirksey, et al. 
v. Bates, 1 Ala. Rep. N. 8. 303; Miller, et al. v. McMillan, et al. 
4 id. 527.]_ The reasoning employed in the case cited, applies 
with all force, to the case at bar. 

The fact that the property there levied on was personal, and a 
mistake by the sheriff as to its liability to seizure, might result in 
more serious consequences to him, than would follow where pro- 
cess was levied on the lands of athird person, had no influence 
upon the judgment we pronounced. We laid down a principle 
applying alike to every description of property, and do not per- 
ceive how we can restrict it, without declaring it to be unsound 
in toto. Thestatement in the return, that Anderson and John 
Baldwin lived on the lands levied on, and were informed of the 
levy, can have no influence in determining its regularity. Al- 
though the natural inference from the fact of possession, is a right 
of property in lands, yet this presumption, like all others, is re- 
pelled by circumstances: and when an officer to whom process is 
addressed, requiring him to seize the estate of A. returns that he 
has taken property in the possession of B., it will be intended that 
the officer has done his duty, and that B. occupies either as a 
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trespasser or by permission of A. A pricibn affirmation by the 
sheriff, that the property attached belonged to the defendant, 
would have no influence upon the question of title,and could not 
be more potent than a Jevy unaccompanied by such a declaration. 
This is sufficiently shown by the reason upon which we rested 
the principle of Bickerstaff v. Patterson. 

In respect to resident defendants, it can rarely, if ever, happen, 
that a judgment will be obtained upon an attachment, of the pen- 
dency of which they are ignorant; and as it regards non-residents, 
the judgment will only operate entra territorium, and cannot be 
enforced in another jurisdiction, unless the defendant had notice 
of the suit, and could have defended it. 

The cases cited by the counsel of the plaintiffs in error, from 
Kentucky, depend upon a statute of thaf State, which we appre- 
hend will be found to be unlike ours; or at least, has received a 
different interpretation. 

But can the defendant be materially prejudiced where the she- 
riff has made an improper levy, or seized property which the at- 
tachment did not authorize? Is it not competent for the primary 
court to correct the irregularities of its officers, either by causing 
the return of a levy to be modified, or entirely vacated? And 
where that court cannot summarily interfere, may not a court of 
chancery prevent injury by means of an injunction or other- 
wise? These are questions which we merely suggest, but will not 
now attempt to answer. 

It is not denied but the levy of the attachment is regular, and 
the return is only objected to ‘because it states that the lands are 
occupied by third persons, and does not affirm that they belong 
to the defendants. This objection we have seen does not affect 
the judgment, and it is consequently affirmed. 

105 
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MORROW & NELSON v. BIRD. 


1. A judge of the county court is authorized to issue the writ of habeas corpus 
in all cases where the detention is claimed by virtue of civil process, and is em. 
powered to judge of its validity in every aspect; he is therefore not liable to 
an action for discharging a debtor arrested on a ca. sa- 


Wrrr of error to the Circuit Court of Dallas. 


Morrow and Nelson brought their action against Bird, to reco- 
ver damages for his having, as judge of the county court, unlaw- 
fully discharged from custody, one Parkman, a debtor whom 
they had caused to be arrested on a writ of ca. sa. The decla- 
ration contains three counts, but the cause of action is substan- 
tially the same in all. It is alleged that a judgment was reco- 
vered by the plaintiffs against Parkman, in the county court of 
Dallas; that the affidavit required by law to be made previous to 
taking out aca. sa. was made, and a ca. sa. issued, upon which 
Parkman was arrested, and held in custody by the proper officer; 
that the defendant issued a writ of hab. cor. by virtue of which, 
Parkman was brought before him, and was by him, without any 
lawful right or authority, discharged from custody. By means 
whereof the plaintifis had sustained damage of five hundred 
dollars. 

The defendant demurred, and the court gave judgment for 
him on the demurrer. 

This is is now assigned as error. 


G. W. Gay te, for the plaintiff in error—insisted that the de- 
fendant, as judge of the county court, had no jurisdiction to dis- 
charge the debtor, and therefore, was liable to this action. [Clay’s 
Dig. 462, § 2,3; ib. 464, §16, ib. 468, § 39; 1 Chit. Pl. 185; 2 
John. Cases, 27; 3 ib. 85; 3 Cranch, 331; 15 John. 152.) 


Epwarps, contra—insisted the action, if one is maintainable, 
should be case; and not trespass. [8 Cowen, 178.] But no ac- 
tion whatever will lie, as the discharge was the exercise of a judi- 
cial power. The judge has the authority to inquire, if the deten- 
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tion be illegal, and this involves every matter which can arise be- 
forehim. [Clay’s Dig. 462, § 1, 2, 3; 9 John. 423.] 


GOLDTHWAITE, J.—This action is against Bird, for having 
illegally discharged a debtor arrested on a ca. sa. at the suit of 
the plaintifis, and brought before him as judge of the county 
court, upon a writ of habeas corpus. 

By the 2d section of the 12th chapter of the Penal Code, it is 
enacted, that “whenever oath shall be made before any justice of 
the peace, clerk of the circuit or county court, or before any 
judge or chancellor, that any free person is detained, or held in 
illegal custody, in any place, other than the penitentiary, or the 
common goal of the county, it shall be the duty of such justice of 
the peace, clerk, judge or chancellor, to issue a writ, directed to 
the sheriff or coroner, commanding him to take into his custody, 
the person so alleged to be illegally detained or confined, and 
forthwith tohave him before the judge of the county court, or 
some judge of the circuit court, or some chancellor, as may be 
most convenient; and such judge or chancellor, shall examine into 
the cause of the detention, and if the same is illegal, shall discharge 
the person so detained; if otherwise, he shall by warrant in writ- 
ing, commit the person to the proper custody. [Clay’s Digest, 
462, §2.] By the succeeding section, the power ofthe judge of 
the county court is extended to all cases whenever any person is 
confined in the county jail on any cause whatever, other than a 
commitment for, or a conviction of felony, or by sentence or de- 
cree of the circuit court, or court of chancery. [Ib. § 3.] 

By a subsequent section, it is very distinctly pointed out, that 
a prisoner, by virtue of civil process, shall only be discharged in 
one of the following cases: 1. When the jurisdiction of the 
court has been exceeded, either as to matter, place, sum or per- 
son; when though the original imprisonment was lawful, yet by 
some act, omission or event which has subsequently taken place, 
the party is entitled to his discharge. 2. When the process is 
defective in matter of substance, rendering such process void.— 
3. When the process, though in proper form, has been issued in 
a case not allowed by law. 4. When the person having the 
custody of the prisoner under such process, is not the person em- 
powered by law to detain him. 5. When the process is not au- 
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thorised by any judgment, order or decree of any court, nor by 
any provision of law. - [Ib. 468, § 39.] 

From these enactments, it will be perceived that the ‘ie 
of the county court is, by law, invested with the authority to is- 
sue the writ of habeas corpus, inall cases where the detention is 
claimed by virtue of civil process; and that he is also constituted 
the judge to determine upon its legality in every aspect in which 
it can be presented. It results that a mistaken exercise of judg- 
ment, is not a matter for which he can be called on to answer, 
either civilly or criminally. 

Citations of authorities for this are unnecessary, for it is one of 
the cardinal maxims of the law. 

There is, therefore, no error in the judgment of the court be- 
low, and its judgment is affirmed. 





GOODWIN vy. BROOKS, er at. 


1. The design of the act of the 5th February, 1840, which requires a summons to 
issue to the assignee or transferce ofa debt when the garnishee has disclosed by 
his answer that such is the fact, was to enable the plaintiff in attachment to 
contest the validity of the alleged transfer. In sucha case the proper course 
is for the plaintiff to alledge the invalidity of the transfer to which the assignee 
would be required to answer, and thus an issuc would be made, to be tried 
either by the court or jury, as might be proper. 

2. When the record does not disclose that upon the appearance of the assignee 
the plaintiff made an allegation against him, an order discharging the assignee, 
will be upheid, as it must be presumed that the plaintiff abandoned the pursuit 
of the garnishment. 


Wrair of error to the Circuit Court of Russell. 


The plaintiff in error caused an attachment to be issued against 
Wn. D. Lucas and Hiram Brooks, as non-resident debtors; and 
John C. Baldwin, who was summoned as a garnishee, answered, 
that in the spring of 1840, he purchased of Brooks a tract of land 
for $2213—gave him his three promissory notes: one, for $613, 
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payable on the 25th December, 1840; another, for $800, payable 
on the 25th December, 1841; the third, for $800, payable on the 
25th December, 1842. Some time in the summer of 1842, Ter- 
rill Brooks, the brother of H. Brooks, called on the garnishee 
with the notes—proposed that he should substitute three notes, 
in all respects similar to them, save only that they should be 
made payable to him instead of the original payee, so as to prevent 
the amount from being taken by garnishment at the suit of the 
creditors of H. Brooks, who had previously left the State. Fur- 
ther. that the garnishee had received a letter from H. Brooks, in 
which he said that the claims were still his, that he had no inten- 
tion of suing the garnishee, and requested him to see T. Brooks, 
stop the suit, and make the notes again payable to him. 

The plaintiff, wishing to contest the transfer of the notes men- 
tioned in the answer of the garnishee, a notice was accordingly 
issued to Terrill Brooks to appear at the then next term of the cir- 
cuit court to contest with the plaintiff the right to money due 
thereon. 

A judgment by default was rendered against the defendants in 
attachment, and the plaintiff’s damages assessed at six hundred 
and ten 75-100 dollars, and the judgment made final for that sum 
and costs. 

An order appears in the transcript reciting the substance of the 
garnishee’s answer, the notice to the holder of the notes in ques- 





tion, and concludes as follows: 

«On motion of said Terrill Brooks’ attorney, it is therefore or- 
dered and considered by the court, that the said Terrill Brooks 
be discharged from answering to said notice, and from contesting 
the same; and it is further considered by the court, that the said 
Terrill Brooks recover of the said plaintiff the costs in this behalf 
expended,” &c. 


S. Heypenrecor, for the plaintiffin error, insisted that the debt 
was still due from Baldwin to H. Brooks, although the written 
evidence of that fact had been extinguished; and T. Brooks could 
not claim any advantage merely because he had delivered up 
the original security, and taken one payable to himself. Such 
was, doubtless, the opinion of the court that made the order up- 
on the garnishee’s answer, and that order should have been ad- 
hered to at a subsequent term, as an adjudication of the question, 
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ORMOND, J.—The act of 5th Pebrurary, 1840, requires a 
summons to issue to the assignee or transferee of a debt, when 
the garnishee discloses, by his answer, that he has received notice 
that the debt in his hands has been assigned or transferred.— 
[Clay’s Dig. 63.] The design of this law was to enable the 
plaintiff in attachment to contest the validity of the alleged trans- 
fer or assignment. The statute does not point out the mode in 
which this contest shall be made; but as it does not contemplate 
that the assignee shall answer the process of garnishment, effect 
can only be given to the statute by requiring the plaintiff in at- 
tachment to allege the invalidity of the assignment or transfer, to 
which the assignee would be required to answer, and thus an is- 
sue would be made to be determined either by the court or jury, 
as might be proper. Here, it appears, the assignee appeared in 
obedience to the summons, und the plaintiffin attachment making 
no allegation whatever against him, the court discharged him. 
We are unable to perceive what other course the court could 
have pursued. The plaintiff must be presumed to have been in 
court when the cause was called, and making no objection, must 
be intended to have abandoned the further pursuit of the garnish- 
ment. The plaintiff in attachment is the actor in the proceeding, 
and if he does not prefer his allegations against the assignee, he 
will be entitled to his discharge for the omission of the plaintiff to 
prosecute the inquiry. These are the necessary legal inferences 
from the record; and if in truth the plaintiff has not abandoned 
the prosecution, and the court improperly, and against the will of 
the plaintiff, discharged the assignee, it should have been dis- 
. closed by bill of exceptions. 

Let the judgment be affirmed. 





COLLIER, C. J.—The provision of the attachment law, un- 
der which Terrill Brooks was summoned to contest with the 
plaintiff the validity of the transfer, under which he claimed the 
notes in question, clearly authorized the notice that was awarded 
bythe circuit court. The fact that Baldwin, the garnishee, had sub- 
stituted for the original, new notes payable to Tertill Brooks, can- 
not exempt the debt from the process of garnishment, if the trans- 
fer was fraudulent or voluntary as between the latter and Hiram 
Brooks. There is, then, no reason shown why the proceeding 
was dismissed, and the holder of the notes discharged. The 
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plaintiff does not appear to have been in default; if an issue was 
necessary, it was to be made up under the direction of the court; 
the plaintiff should have been required to proceed in the cause, 
instead of being turned out without an opportunity of litigating 
the question proposed. 

The premises upon which the court found the order of dismis- 
sal, is the answer of the garnishee, and the notice to Terrill 
Brooks; and there is not the slightest intimation that the plaintiff 
was not in court ready to do whatever the law required of him. 
Now, according to logical sequence, it must be intended that the 
decision of the court was influenced by the premises stated; and that 
it was supposed the facts did not authorize the proceeding. The 
assumption that the plaintiff was in fault, is, I think, unwarranted; 
and to maintain that he should have excepted to the judgment of 
the circuit court, is to require that which, in my opinion, does not 
comport with the analogies of the law. 

Influenced by these views, I am constrained to dissent from the 
conclusion which my brethren have expressed. 


ROBBINS, evr au. v. TUE GOVERNOR OF ALABAMA, 


USE, &C. 


1, A bond executed by the name of Jas. W. will be admitted under a declara- 
tion which states the obligor’s name to be James W..; the latter will be in- 
tended to be the true name, and the formera mere contraction of it. 

2. Semble: Where a sheriff collects the amount of an execution, by receiving 
property, or in some other irregular manner, and accepts it as a satisfaction 
from the defendant, if the plaintiff elect soto consider it, the sheriff cannot 
object, in an action on his bond, that the execution was not paid with the mo- 
ney. 

3. In an action on a sherifi’s bond, one of the breaches, that the sheriff had be- 

fore the return day of the fi. fa. settled the same with the defendant therein, 

discharged him from its payment, and thus made himself liable, &c.: Held, 
that the generality of the breach was such, as to admit evidence to show that 
the act by which the execution was satisfied, wasa conversion of the money to 
the sheriff’s use ; ifsuch were the case, no demand need have preceded the in. 
stitution of the suit, and the sherlff would be chargeable with interest from the 
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time of the conversion, on the amount (saving the cost,) then due on the exe- 
cution. 


Wrair of error to the Circuit Court of Coosa. 


This was an action of debt at the suit of the defendant in error, 
for the use of Walter T. Colquitt, against the plaintiffs as the 
sureties of the sheriffof Coosa, in his official bond. In one, breach 
it is alleged, that the sheriff (since deceased) had collected the 
amount of a fiert facias placed in his hands at the suit of the real 
plaintiff, &c. which he had failed and refused to pay over. In 
another breach, it is stated, that the sheriff had before the return 
day of the fi. fa. settled the same with the defendant therein, dis- 
charged him from its payment, and thus made himself liable to the 
party for whose use this suit is brought. The third breach avers 
that although the defendant in the fi. fa. had ample property in 
his possession, from which the same might have been satisfied, yet 
the sheriffneglected and failed to levy and satisly the same. 

The cause was tried by a jury on an issue of fact, but the re- 
cord does not discover in what form it was made up. A verdict 
was returned in favor of the plaintiff, and a judgment was render- 
ed accordingly. On the trial,a bill of exceptions was sealed at 
the instance of the defendant, from which it appears that the bond 
offered in evidence was executed by «Jas. W. Yarborough,” and 
the other obligors, while in the declaration this obligor is describ- 
ed as “James W. Yarborough.” The defendants moved the 
court to exclude the bond adduced, upon the ground that it va- 
ried from that declared on; but their objection was overruled, and 
the bond went to the jury as proof in the cause. 

Further: The defendants’ counsel moved the court to charge 
the jury, that upon the second count, the plaintiff could not reco- 
ver interest beyond the return day of the fi. fa., on the amount 
of the same, or until after a demand made of the sheriff or his 
administrator. This charge was refused; but the court instructed 
the jury, that to enable the plaintiff to recover on that count, no 
demand was necessary, and that they had full discretion to allow 
the plaintiff the damages sustained by the breach thereof accord- 
ing tothe proof. That they might take the judgment with inter- 
est from date as the criterion, or they might allow a less sum, 
should they deem it commensurate with the damage sustained. 
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J. A. Exmore and W. P. Curzon, for the plaintiffs in error.— 
The variance should have induced the exclusion of the bond 
from the jury; but if there was no error in this, the charge of the 
court as to the calculation of interest, cannot be supported. [7 
Porter’s Rep. 110; 5 Mason’s C. C. Rep. 332.] 


Morris, for the defendant.—The variance was too trivial to 
notice. If the declaration had professed to set out the bond ac- 
cording to its tenor, then perhaps it may have been material. 
[10 Mass. Rep. 203.] The declaration contains but a single 
count, with three breaches, and the charge was doubtless prayed 
in reference to the third breach, but if applied to either, the in- 
struction is unexceptionable. The measure of the damages was 
the amount of the judgment, with interest, since its rendition. 


COLLIER, C. J.—The objection that the bond was not cor- 
rectly described in the declaration, and therefore should have 
been excluded from the jury, is not well taken. It must be in- 
tended that James W. Yarborough was one of the obligors in the 
bond, and that «Jas W. Yarborough,” the name by which he exe- 
cuted it, was amere contraction of his christian name; for it is 
too well known not to be a matter of judical recognition, that 
Jas. is frequently written as an abreviation of James. 

It is not shown by the second breach alleged, how the sheriff 
settled with the defendant in the fi. fa. the amount thereof; whe- 
ther by the receipt of money, property or otherwise. The alle- 
gation being so indefinite, it would have been allowable for the 
plaintiff to show that the amount of the execution was not collect- 
ed in money according to its mandate; but that the sheriff re- 
ceived property, or that he was indebted to the defendant there- 
in, and agreed to satisfy it for him. We need not consider whe- 
ther any other mode of satisfaction than the payment of money, 
would be obligatory upon the plaintiff in execution; for if he 
elect so to consider it, the sheriff will not be allowed to object in 
an action against him for the money, that he has not done his du- 
ty. This breach then being so general, and allowing such a 
latitude in the evidence, we cannot know but it was proved that 
the act by which the execution was satisfied, was in itself a con- 
version of the money to the sheriff’s use. If this were the case, 
no demand of the money need to have preceded the institution of 
106 
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the suit. And under such circumstances, the sheriff, and of 
course his administrator, would be chargeable with interest ac- 
cruing, not only after a demand, but ever since its conversion by 
the sheriff. The charge of the court as to the mode of computing 
the damages, was less favorable to the plaintiff than the rule as 
we have stated it. According to the law as laid down by us, 
interest might be calculated upon the interest due on the execu- 
tion up to the time of the settlement between the sheriff and de- 
fendant in execution; but the instruction to the jury does not al- 
low the interest to be compounded—tt gives it alone upon the prin- 
cipal, from the rendition of the judgment. This, it will follow, 
from what we have said, was the proper period from which to 
make the computation. It can scarcely be necessary to adds that 
the measure of damages against the sureties of the sheriff, if liable 
at all, is the same as that recoverable of their principal. 

No question arises upon the pleadings as to the liability of the 
defendants, if the facts alleged in the declaration are made good 
by proof. It is not insisted upon the record, that the proof does 
not authorise a recovery against them, unless the supposed var'- 
ance, which we have already considered, will be well founded. 
But the objection is, that the criterion by which the jury were in- 
structed to estimate the damages, subjected the defendants to a 
recovery, beyond which the plaintiff was entitled. Applying the 
prayer for instructions to the second breach, as the declaration 
contains but a single count, we have seen that the circuit court 
did not misapprehend the law—its judgment is consequently af- 
firmed. 





ROBINSON, usz, «ec. v. CURRY AND HAYNEE. 


1. In a declaratiun upon a bill single, it is a sufficient excuse for the omission, to 
make profert, that the defendant wrongfully and illegally obtained possession of 
it from an attorney of the plaintiff; nor is it necessary in such a case to file an 
affidavit of the loss of the bill, under our statute. 


Wrir of error to the Circuit Court of Pickens. 
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Action of debt by Saini for — use of McEwin against 
Curry and Haynee, as joint obligors, by a certain single bill. — 
The declaration contains two counts, in neither of which is there 
any profert in curia of the bill; but as an excuse therefor, there 
isan averment in the first count, that the defendants wrongfully 
and illegally obtained possession of the bill from the hands of one 
Maupin, then and there acting as attorney for the plaintiff, with- 
out lawful payment therefor; and which bill the said defendants, 
on demand, refused to return to the plaintiff. The second count 
contains substantially the same excuse for the omission to make 
profert. The defendants demurred to the declaration, and the 
court sustained the demurrer. This is the only error assigned. 














L. Cuark, for the plaintiff in error. 
B. F. Porter, contra. 


GOLDTHWAITE, J.—The excuse alleged in this declara- 
tion for the omission to make profert, traces the bill single to the 
possession of the defendant, and avers that possession to be tor- 
tious. It does not differ, in any respect, from Totty v. Nesbitt, 
(3 Term, 154,] or Mattison v. Atkinson, [ib.] In the first of 
these cases, the defendant had admitted in his answer to a bill in 
chancery, that he had executed the bond, and that it had been 
discharged by him; and in the other, the defendant had obtained 
and cancelled the bond under an award of arbitrators, which af- 
terwards was set aside. We do not perceive that any substan- 
tial reason exists why a party from whom the obligor unlawfully 
withholds a bill single, should be driven to his action of trover to 
recover damages for the conversion, instead of an action of debt, 
directly upon it. 

It is supposed, however, that the statute requiring an affidavit 
to be filed when suit is commenced on a lost note or other instru- 
ment, [Clay’s Digest, 333, § 112,] applies to this case. We 
think otherwise; because it seems to us the object of that statute is 
to furnish information to the other party of the loss of the instru- 
ment. Here, however, the affidavit would advise the defendants 
of no facts which they were not already apprised of. 

We think the declaration unobjectionable on demurrer; and, 
therefore, the judgment is reversed, and the cause remanded. 
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PATTERSON & HINSON:v. BURNETT, Apvyrr. 


1. An objection to the revival of a suit inthe name of an administrator, can not be 
made in this court, if not raised in the court below. 

2. A mistake of the clerk in stating the parties in the minutes of the judgment en. 
try, is a clerical misprision, amended by other parts of the record. 

3. The reading to the jury ofan affidavit of the loss of an instrument, and its con- 
tents, will not prejudice the party on error, though irregular, ifthe witness gave 
oral testimony also to the jury, of the contents of the paper. 


Error to the Circuit Court of Wilcox. 


Assumpsit by the intestate of the defendant against the plaintiff 
inerror. The death of the plaintiff being suggested, the suit was 
revived in the name of Jonathan M. Hill. his administrator ez 
officio. Ata subsequent term of the court, Samuel Burnett, she- 
riff, and administrator ex officio, was made a party plaintiffii— 
The entry of judgment is as follows: 

Harris S. Evans v. Duncan A. W. Patterson and Atlas C. Hinson; 
which, after reciting the verdict of the jury, proceeds, «it is 
therefore considered by the court, that the plaintiff recover, &c.” 

From a bill of exceptions, it appears that the writ and the note 
upon which the suit was brought, were lost, and an affidavit of 
the fact of the loss, and a description of the note was made by 
the counsel of the plaintiff, and upon the trial the affidavit was 
read, as well as parol proof by the counsel who made it, of the 
loss, contents, and genuineness of the note. To the affidavit go- 
ing to the jury, the defendant’s counsel objected, but the court per- 
mitted it to be read to the jury, to which the defendant excepted. 


The assignments of error present, 

1- The judgment of the court. 

2. The revival of the suit. 

3. The admission of the affidavit as evidence. 


ORMOND, J.—The case of Coopwood v. Taylor's adm’r, 
[7 Porter, 34,] is an authority fully in point, that the objection to 
the revival of the suit, cannot be made in this court, if not urged 
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inthe court below. In addition, it may be added that the record 
shows that the suit was regularly revived, first in the name of 
Hill, as sheriff and administrator ex officio, and afterwards in the 
name of Burnett, as his successor. 

The recital of the clerk at the head of the judgment entry, is 
merely for the purpose of identifying the cause to which the judg- 
ment relates, and ifhe makes a mistake in the name of one of the 
parties, it does not afiect it. Itis at most, a mere clerical mispri- 
sion, which is amended by other parts of the record. The judg- 
ment is in favor of the «plaintifl;” who he is, is ascertained not by 
the declaration of the clerk, but by the record. 

Thenoteon which the suit was brought, having been lost whilst the 
cause vas pending, the counsel for the plaintiff made affidavit of 
that fact, and also of the genuineness of the instrument, and filed 
it in the cause, apparently upon the mistaken supposition, that the 
act of 1828, prescribing the manner of suing on lost bonds or 
notes, was applicable to the case, [Clay’s Dig. 382, § 9.] That 
applies only to suits commenced on a lost instrument, and does not 
apply where it is lost, whilst the cause is progressing. But if it 
did, the affidavit which the statute requires, would be evidence of 
nothing but the loss of the security. Ifin this case the affidavit had 
been alone relied on as proof of the loss and contents of the note, 
it would be undoubtedly erroneous; but it appears that the same 
witness swore to the same facts orally before the jury, and al- 
though the reading of the affidavit to the jury, was irregular, we 
cannot perceive that the defendant could by possibility, be preju- 
diced by it. It is not, therefore, such an error as will be available in 
this court. 

Let the judgment be aflirmed. 











THE STATE v. MURPHY. 


1, Inan indictment for feloniously receiving stolen gouds, knowing the same to 
have been stolen, it is not necessary to allege the name of the thief; whether 
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known or unknown; whether he was prosecuted or not; or to state the place 
where the larceny was committed. 

. An indictment which charges the felonious receiving of “ sundry pieces of sil- 
ver coin made current by law, usage and custom within the State of Alabama, 


tw 


amounting together to the sum of five hundred and thirty dollars and fifteen 
cents,” does not describe the money with sufficient precision ; but the number 
and denomination of the coin should be fated. Yet the proof need pot be as 
full and precise as the allegation, but the accused may be convicted if he is 
shown to be guilty in respect to either one of the coins alleged to have been felon. 
iously received. 

3. Where a statute makes it an offence to “ buy, receive, conceal or aid in the 
coneealment of” stolen goods, ¢-c., it prescribes four distinct offences, and the 
disjunctive ‘ or” applies to each of the three verbs which precede, as well as to 
what follows ; but an indictment which employs the terms “ receive and con. 
ceal” in characterizing the offence, is good. 

4. An allegation that solen goods were feloniously received “ with intent to de- 
fraud the owner,” is sufficient, and refers directly to the individual whose name 
had been before mentioned as the owner. 

5. The evidence against one charged with an offence against the law, should be so 
convincing as to lead to the conclusion that the accused cannot be guiltless, 
Ifafter subjecting the proof of guilt to the test of reason, there is still a doubt as 
to his guilt, it is the duty of the jury to acquit. 


On points referred by the Circuit Court of Mobile. 


The indictment charges that the defendant on the seventeenth 
of February, 1844, at, &c. “sundry pieces of silver coin, made 
current by law, usage and custom, within the State of Alabama, 
amounting together to the sum of five hundred and thirty dol- 
lars and fifteen cents, and of the value of five hundred and thirty 
dollars and fifteen cents, of the monies, goods and chattels of 
Thomas A. Morgan, before then feloniously stolen, taken and 
carried away, then and there feloniously did receive and conceal, 
knowing the same to have been feloniously stolen, taken, and car- 
ried away, and with intent to defraud the owner, contrary to the 
form ofthe statute, &c.” To this indictment the defendant de- 
murred, and his demurrer being overruled, he pleaded not guilty, 
and the cause was submitted toa jury who returned a verdict 
of guilty, and the defendant was sentenced to imprisonment for 
five years in the penitentiary. 

On the trial, the defendant excepted to the ruling of the court. 
From the bill of exceptions it appears that the court charged the 
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jury: 1. That it was not necessary that the place where the lar- 
cery was committed, should ‘be stated in the indictment; nor was 
the name of the thief, his indictment, trial or conviction necessa- 
ry to be alleged, although he may have been known to the pro- 
secutor before the indictment in the present case was found; nor 
was it necessary that any thing should be stated touching such 
prosecution, or any excuse for its omission, or that the defendant 
knew who was the owner of the goods in question: 2. That the 
rule contended for by the defendant’s counsel, viz: “If the jury 
entertained a reasonable doubt of the guilt of the defendant, 
they ought to acquit him,” did not apply except in trials for capi- 
tal offences. But in cases like the present, they ought to weigh 
the evidence, and as it preponderated, find their verdict. Ifthere 
were doubts of such a character as to produce a balance in their 
minds, then, evidence of good character ought to turn the scale 
in favor of the defendant. 

The defendant after conviction, moved in arrest of judgment, 
that the indictment was defective for several reasons which he 
particularized; this motion being overruled, the court referred 
the several legal questions arising thereupon as well as those 
presented by the bill of exceptions, to this court as novel and 


difficult. 


P. Puiturs, for the defendant—made the following points: 
1. That the offence charged in the indictment was a misdemea- 
nor at common law, and still remained such, notwithstanding the 
punishment had been increased by statute; this being the case, 
the name of the principal thief, his prosecution, &c. should have 
been alleged, or if his name was unknown, or there was some 
other excuse for the failure to proceed against him, it should be 
stated. [Foster’s Cro. L. 373; 2 Rissell on Crimes, 242; 2 
East’s Cro. L. 745-8, 780; 3 Chit. Crim. L. 958; 3 Camp. Rep. 
264; 2 Mass. Rep. 126; 16 id. 423; Clay’s Dig. 425, 439, 440; 
Aik. Dig. 103.] 

2. The indictment does not describe the money with sufficient 
particularity, viz: How many pieces of coin, the value of each, 
&e. [Russell & R. Cro. Cases, 482; 2 Russell on Crimes, 185-6; 
1 Chit. Crim. L. 235; 3 id. 946; 2 Hale’s P. C. 182; 3M. & S. 
Rep. 548; 4 Serg’t & R. Rep. 194.] 

3. The indictment does not conform to the statute—«Buy, re- 
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ceive, conceal,” are the words in which the latter describes the 
offence, while the charge is, that the defendant did “receive and 
conceal.” [6 Bac. Ab. 390; 1 Plowd. 17; 4 Com. Dig. 687; 
1 Stark. Crim. Plead. 200; 2 Hill’s So, Caro. Rep. 459.) 

4. Instead of alleging that the intent was to defraud the owner, 
generally, she indictment should have mentioned him eo nomine. 
Arch. Crim. Plead. 340; 2 East’s Cro. L. 988. ] 

5. The charge, that the rule entitling the accused to his dis- 
charge in the case of reasonable doubt, applies only to cases 
capitally punished, is clearly erroneous; and the error is not cured 
by the charge that follows. 


Tue Arrorney Genera, for the State—insisted, 1. There 
was no necessity for stating in an indictment against the receiver 
of stolen goods, the time when the larceny was committed, or by 
whom, &c. [2 East’s Cro. L. 780; 3 Chit. Crim. L. 958; Arch. 
Crim. Plead. 233; 1 Eng. Cro. Cases, 371; 21 Wend. Rep. 86.] 

2. The indictment need not have alleged that the defendant 
knew the goods were the property of T. A. Morgan; the felone- 
ous reception, &c. of stolen goods, is an offence distinct from the 
larceny, and is well charged. [2 East’s Cro. L. 780; 21 Wend. 
Rep. 86; Clay’s Dig. 425.] 

3. Moncey is specifically named in the statute—the proof of 
any particular amount is not at all indispensable to a conviction; 
for if the indictment stated that five hundred pieces were receiv- 
ed, the proof of a single piece would warrant a verdict of guilty. 
[2 Whecler’s Crim. Cases, 511; Com. Dig. Indictment, (G. 55) 
3 Maule &S. Rep. 539.] 

4. It was not denied that if the jury entertained a reasonable 
doubt as to defendant’s guilt, they should have acquitted him; but 
it was insisted that the charge given, prevented injury, from the 
refusal to charge as prayed. [2 Phil. Ev. C. & H. Notes, 460; 
12 Wend. Rep. 82; 5 Ala. Rep. 477, State v. Flanigan. ] 


COLLIER, C. J.—1. Archbold, in his work upon criminal 
pleading, furnishes the form of an indictment against the receiver 
of stolen goods, as a substantive felony in which no allusion is 
made to the principal felon, either by mentioning his name or al- 
leging that it was unknown to the grand jury [page 233.] In 
Rex v. Jervis, [6 C. & P. Rep.] it is said not to be necessary to 


























JUNE TERM 1844. 849 
The State v. Murphy. 








state by whom the larceny was committed; and if averred, it is 
not necessary to state that he has been convicted. [See also, 
Rex v. Baxter, 5 T. Rep. 83.] 

In The People v. Caswell, [21 Wend. Rep. 86,} the defend- 
ant was charged with having feloniously received of an ill-dis- 
posed person, to the grand jurors, known as D. B. a cow, the pro- 
perty of, &c.; the jury found the defendant guilty of feloniously 
receiving the cow, knowing her to have been stolen, without find- 
ing who was the thief. The court said, «the single’ question is, 
whether it be material in making out the crime of receiving goods, 
that the thief should be named or described. If it be material, the 
verdict is defective; otherwise not.” Several English decisions 
are reviewed, which determine that where the felonious recep- 
tion of stolen goods is prosecuted as a distinct felony, the name 
of the principal felon need not be mentioned in the indictment, or 
an excuse stated for the omission. It is said, “the receiving of 
stolen goods is, in its own nature an offence, if they be known by 
the receiver to have been stolen ; and if directly alleged to have 
been stolen by A. it is difficult to conceive that the prisoner 
should be able to defend himself, either by proving that they were 
stolen by B., or the failure of the evidence for the prosecution to 
show a thief in particular, so long as the accused knew that they 
were stolen. It cannot, therefore, be an essential matter of de- 
scription, that any one in particular committed the theft; and if 
one be named, this may be passed over as a mere circumstance.” 

Our statute, it is believed, goes quite as far as the statutes of 
England and New York to make the receiving of stolen goods a 
substantive felony. The sixteenth and succeeding section of the 
4th chapter ofthe penal code are as follows: 

«Every person who shall buy, receive, conceal, or aid in the 
concealment of any of the subjects of larceny mentioned in the 
preceeding sections, knowing the same to have been stolen, and 
with intent to defraud the owner, and be thereof convicted, shall 
be imprisoned in the penitentiary, not less than two, nor more 
than five years. 

«It shall be competent to indict for the offence of buying, con- 
cealing, receiving or aiding in the concealment of money, or other 
property, although the principal offender may not have been tried 
or convicted.” [Clay’s Dig. 425.] 

These provisions, it is believed, will not admit of an interpre- 
107 














850 ALABAMA. 


The State v. Murphy. 


tation diflerent from what we have indicated. This being the 
case, it necessarily follows, that the first point made by the de- 
fendant’s counsel cannot be maintained. The offence of receiv. 
ing stolen goods, is not the less distinct from that of stealing them, 
because the statute omits dn dodideme verbis to characterize it as 
a felony; for whether it be a misdemeanor or a felony, the same 
effect must be given to the legislative will. 

2. In respect to the second objection to the indictment, we 
think that the money alleged to have been stolen, is not described 
with suflicient particularity. The general rule in respect to 
goods stolen is said to be this, viz: that they should be described 


] 1) 


with such certainty as will enable the jury to decide whether the 


chattel proved to have been stolen, is the very same with that 
upon which the indictment is founded, and show judicially to 
the court that it could have been the subject matter of the offence 
charged, and enable the defendant to plead his acquittal or con- 
viction to a subs quent indietment relating to the same chattel. 
[2 Russell on Cri. 168.] Hence it bas been held, that an indict- 
ment for stealing 16/. in moneys numbered is not sufficient; some 
of the pieces of which that money consisted should be specified. 
So, where the defendant was charged with stealing 10/ in mo- 
neys numbered, and a pair of stockings, the jadgment was arrest- 
ed upon the ground that the descript.on of the property was too 
general. [Id.169.] It is also laid down, where the articles al- 
leged to have been stolen consist of more than one, the number 
of the several individual things must be expressed in the indict- 
ment. [2 Hale’s P. C, 182-3; 2 East’s Cro. L.. 777-8. ] 

In Stewart v. The Commonwealth, [4 Serg't & KR. Rep. 194,] 
the indictment charged the larceny of sundry promissory notes 
amounting to the sum of eighty dollars; and the defendant being 
convicted, the judgment was reversed, because the indictment 
should have described the notes with more particularity, and 
should also have alleged that the money was unpaid on them. 
So, an indictment for stealing twenty ewes and lambs, without 
stating how many of each, has been held bad for generality of 
description. [3 Bac. Ab. 560.] 

Even a declaration in trespass for taking fish, &c., or divers 
goods and chattels, without speciiying the number or quality, 
has been considered too general. [1 Chitty’s Plead. 3d Am, ed. 
260.] So, where the plaintiff stated that he was the owner and 
































legal possessor of $2000 we rth of personal property, the decla- 
ration was held bad after verdict. | 
315. | 

The authorities cited very satisfretorily show that the indict- 
ment should have stated the number and denomination of the 
coins alleged to have been stolen. ‘The allegation might have 
been thus made: after charging the larceny of the aggregate sum 
in dollars, continued, to wit: ——— dollars —— pieces of fifty 
cents, &c.. amounting iu all to the sum aforesaid. 

Now, although the law requires the denomination and number 


eR con al pe ee eae Se saliva Wied gerd ae eas 
of coin to be sta n the indictment, It 1s not equaily strict in its 


requisition as to the pr {. The prosecutor is not bound to prove 
that the defendant reecived the exact number of the coin alleged 
to have been stolen; but if he proves the receipt of cither of them 
under the circumstances stated in the indictment. it will be suffi- 
cient to authorize a verdict of guilty. [Com. Dig. tit. Indict- 
ment, (G. 5); The King v. Johnson, 3 M. &S. Rep. 548.] 

It is insisted that the indictment docs not charge the of- 
fence which the statute creates, and that the defendant cannot 
be — with the punishment which it denounces. The terms 


! 2 . 4} 
used in the act are, “buy, receive, conceal, or aid in the conceal- 


ment of,” &c., while the indictment only employs “receive” and 
«eonceal.” We think it clear from the manner in which the sen- 
d, as wellas from the subject matter, that the dis- 


ary 
t 


vhich preecde it; 


\\ 


tence is 
junctive “or” applies to cach of the three \ 
and instead of tlic tion in guestion prescribing but two, it 
makes four distinct offences where “any subject of larceny” shall 


go into the hends of a third person under the circumstances men- 





tioned. To buy” is one, to “reccive” another, to “conceal” a 
third. and “to aid in the concealinent,” isa fourth. + This being the 


the indictment, instead of being too limited in its averments, states 


case, it follows that the third objection is not well taken, and that 


more than was really necessary; but this, it is conceived, ina 





case like the present, cannot prejudice the case of the State. 
[See 15 Pick. ca. . 273.] 

4, Theallegation that the money was s received and concealed 
with the intent to defraud «the owner,” is insuflicient—the name 
of the person to whom it belonged had been betore stated, and 
the term, “owner,” pointed directly to him. 


Every one charged with the commission of an offence 
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against the law, is presumed innocent until his guilt is established, 
and the evidence to induce conviction should not be a mere pre- 
ponderance of probabilities; but it should be so convincing as to 
lead the mind to the conclusion, that the accused cannot be guilt 
less. If, after subjecting the facts to the test of reason, there is 
still a doubt as to his guilt, it is the duty of the jury to acquit; but a 
mere misgiving of the imagination, suggestion of ingenuity, or so- 
phistry,or misplaced sympathy, is not a reasonable doubt to which 
the law accords any influence. The rule which we have stated as 
to the conclusiveness of proof applies as well toa case like the 
present as to one that the law visits with capital punishment; 
and the distinction made in the charge of the circuit judge is not 
defensible. Conceding that the part of the charge that follows is 
correct, and still it does not expurgate the preceding portion 
of it. 

It follows from what has been said that the judgment of the 
circuit court is erroneous. It is consequently reversed, and the 
defendant ordered to remain in custody to abide further proceed- 
ings against him, or until he be otherwise legally discharged. 





DESHA, SHEPPARD & CO. v. STEWART. 


1. When a billis drawn on a firm by the name of D. S. & Co , and the suit isin the 
name of three persons as partners, using the same firm nameof D.S. & Co., the 
bill only beiug in evidence will not warrant the conclusion, when the evidence is 
demurred to, of the identity of the plaintiffs as the drawees of the bill. 

2. The drawees of a bill who refuse to accept it, may sue upon it after being dis- 
honored. Until acceptance, they are strangers to the bill, and may acquire 
rights to it, and stand in the same condition as any other holder. The legal pre- 
sumption arising from the possession of the bill by the drawee before its maturity, 
or after its dishonor, is, that a consideration hus been paid by him to some other 
lawful holder, but this presumption may be rebutted by shewing that he took up 
the bill as drawee, or obtained it from the drawer. 


Wait of error to the County Court of Dallas. 
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Assumpsit by three persons, describing themselves in the dec- 
laration as partners using the name of Desha, Sheppard & Co., 
as endorsees of a bill of exchange drawn by Stewart, in favor of 
one Harrison, on certain persons as Desha, Sheppard & Co.— 
There is no averment in the declaration that the plaintiffs are the 
same firm on which the bill is drawn, and there are counts upon 
it as dishonored for non-acceptance and non-payment. In both 
counts the bill is described as indorsed previous to its dishonor. 

At the trial, the bill was produced with the protests for non- 
acceptance and non-payment, each containing the notary’s certifi- 
cate that notice of the dishonor was sent by mail to the defendant 
addressed to him at Athens, Dallas county, Ala. 

This was all the evidence; and the defendant having demurred 
to it, the court gave judgment for the defendant. This is now 
assigned as error. 


Epwarps, for the plaintiff in error, insisted— 

1. That it could not be judicially known that the plaintiffs and 
the drawees of the bill were the same persons; and unless such is 
the fact, there is no pretence of defence. 

2. Assuming them to be the same persons, there is nothing 
which precludes them from maintaining the action. 


Evans, contra, argued— 

1. That the legal presumption arising from the fact of the 
drawees having the bill in their possession, is, that they have 
complied with the requisition of the drawer. The possession of 
an acceptor has this effect, and he can maintain no action on the 
bill. [Anderson v. Anderson, 4 Dana, 352; Petty v. Milne, 16 
Wend. 553; Chitty on Bills, 648; Steph. Ni. Pr. 1550; 12S. & R. 
32; 9 S. & R. 385.] 


GOLDTHWAITE, J.—1. The judgment on the evidence 
demurred to ought to have been given for the plaintiffs, independ- 
ent of the main question argued here; because there is no evi- 
dence from which it can be legally inferred that the plaintiffs 
were the same identical parties on whom che bill was drawn.— 
This would not be the inference if a demurrer had been inter- 
posed to the declaration, where the legai question would have 
been precisely what it now is. 
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2. Asthe question raised and areued here is one which will re- 
turn upon us immediately In another aspect of the case, we shall 


POCO te star ay as i ee re ahh , . ee 
proceed to considcr it. It is mftended by the defendants, that 
the drawees of a bij] eannot become the holders so as to enable 


them to maintain an action upon it against the drawer or in- 
dorsers. We shall consider the proposition with the qualifica- 
tion that the bill comes into their hands previous to its dishonor, 
The counsel of both parties admit tl 


judicated cases which bear directly upon the question, and our 


ir inability to find any ad- 


examination of the books has not been more successful. 
In principle, however, the case presented, seems to be striking- 
ly analogous to that which governs the acceptance or payment 


of a bill supra prote: e A drawee mav refuse to recognize the 


right of the drawer to consider him as his debtor by drawing the 
bill, and afterwards, supra protest, accept it for the honor of any 
one or of al] the parties. 

The rule is stated by Mr, Chitty, that the drawee may thus ac- 
cept the bill; but he cites no authority but Beawes’ Lex Merca- 
toria, unless Pardessus [407] is to be so considered, where he 
states the French law to be, that the drawee cannot so accept; 
though he may declare that he accepts only to oblige the drawer, 
and not admitting that he is his debtor. It is also said by Beawes, 
that when one has accepted a bill without having funds of the 
drawee in his hanks, and no provision has been made by him for 
payment, the acceptor may suffer the bill to be protested, and 
then pay svpra_ protest; in which case, he will have a remedy 
on the bill against the drawer. [Lex Mercatoria, 52; Chitty on 
Bills, 542.] However questionable this latter proposition may 
be, it is, perhaps. persuasive, as the opinion of a very exact com- 
mercial Jaw writer, to show the general favor with which the 
commercial Jaw regards the rights of those who intervene to 
protect a bill from dishonor. All the authorities are in like man- 
her persuasive to show that there is nothing in the commercial 
code which prevents the drawee, who refuscs to accept, from 
afterwards becoming the holder of the bill by paying value for it; 
or which prevents him from having an action directly upon it 
when he does so. [Chitty on Bills, 543, 382.] At first, we 
were inclined to think that if a drawee comes into possession of 
a bill previous to its dishonor, the legal presumption is, that he 
takes it with the obligation to accept; but further reflection has 
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satisfied us, that no such presumption arises. When the drawee 
takes a bill from an indorser, be pays a consideration for it; and 


ifthere is no contract or en fcincit to accept it, there is no rea- 
son why, after its dishonor, le should not have the same remedy 
as any other holder. Until he has accepted the bill, he is as 


much a stranger to itas any otiier person. 
We think, then, that whether in this case, Desha, Sheppard & 
Co. became the indorsees of the bill before or after its protest, 


they stand in the same condition as any other holder, 


It has been urged, that this isa pret xt to reecive interest and 
damages ona bill, when, if accepted and paid, no such conse- 


4 i 
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quences would result. We do not doubt that it is entirely com- 
petent to the defendant in this ease, to show that he placed the 
bill in their hands under tie expectation that it would be accept- 


ed and paid to payee, or that it was actually paid by the drawee 
as such; and that on such proof, no action could be maintained on 
the bill. The only ground upon which they can be entitled to main- 
tain an action on the bill, is, that a consideration bas been paid by 
them to some other person lor it, or by some other person to the 
drawer or indorser. Such is the presumption arising from the 
possession of the bill duly dishonored; and that must prevail until 
rebutted by proof, 

This conclusion disposes of the case, and shows that there is 
error in the jud; 


, + 
D 


ment upon the evidence demurred to. 


Judgment reversed, and remanded. 


THE STATE v. CHAMBERS. 


1. To constitute the offence of larceny, by entering into and stealing from a dwel- 
ling house, out house, &c. there must be an entry against the consent of the 


owner, unless the crime be meditated at the time of a permissive entry. 


Novex and difficult questions. 
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The prisoner was indicted and tried at the circuit court of 
Tuskaloosa, for entering a dwelling house and stealing there- 
from, twenty-five dollars in bank notes. It was proved that the 
prisoner had stolen the money described in the indictment, from 
the prosecutor, and from his dwelling house. That at the time 
of the larceny, the prisoner was a hireling, and lived in the house 
of the prosecutor. The prisoner, by his counsel, asked the court 
to charge that these facts would not support the indictment, 
which the court refused, and charged the jury, that if he entered 
the house and committed a larceny therein, he was guilty, not- 
withstanding he was a boarder and lodger in the house. 


Tue Arrorney GENERAL, for the State—referred to the 12th 
Ann C. 7; and the 7 and 8 Geo. 4th C. 29, which he insisted did 
materially vary from the statute of this State, to show that the 
offence might be committed by a lodger in the house; also, to 2 
Leach, 564, 645; 1 Russ. and Ryan’s C. C. 417; 1 Moody, 89; 
12 East, 634. 


Wurtrtep, contra—insisted that the entry was a material 
part of the offence, and if that was lawful, the offence of stealing 
from a dwelling house, was not made out under the statute which 
required an entry, unless the entry in this case was with inten- 
tion to commit the lJarceny—T hat the English statutes cited, were 
unlike ours in not requiring an entry into the house. 


ORMOND, J.—The statute under which this indictment is 
framed, is as follows: “Every person who shall enter any dwell- 
ing house, store house, &c. and therein commit the crime of lar- 
ceny, and be thereof convicted, shall be punished by imprison- 
ment in the penitentiary, not less than three, nor more than six 
years.” 

The intention of this law was, to protect property under the 
sanction of the dwelling house or other depository mentioned in 
the act by making it more penal than ordinary larceny. To con- 
stitute the offence, there must be an entry, and we think it can- 
not be doubted that this entry must be against the consent of the 
owner, unless the crime be meditated at the time of such permis- 
sive entry. 

The decisions under the English statutes, cited by the Attorney 














General, have no application here. These acts do not require an 
entry as a constituent of the olience, and were evidently desien- 
ed to protect the owner, not only against strangcrs, or such as 


were not entitled to access to the house, but also against the in- 
mates of the house as servants and apprentices. Cur act is evi- 
dently framed upon 1! position, that protection to property 


thus circumstanced, is only required against those who enter the 
dwelling house without the consent of the owner, or who obtain 
such consent with the des'gn of committing the larce ay. (The 
entry, therefore, is an essential ingredi fience, and the 
court erred in instructing the jury to the ce ntrary.) 

Let the judgment be reversed, and the cause remanded, to 
await a new trial of the prisoner, or until | 
ed by due course of law. 
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HARTLEY. use, ec. v. CHANDLER, et at. 


1. Whetheran entry upon an execution docket be evidence or not, per se, the 
testimony of the clerk or his deputy, that it was genuine, and that he had no 
doubt but it correctly stated the day when an execution was returned, made it 
admissible. 


Wait of error to the Circuit Court of I 


This was a proceeding, by notice and motion, under the statute 
of 1819, at the suit of the plaintiff in error against Chandler, as 
sheriff of Perry, and his sureties, for the failure to retugg a writ of 
fiert facias, which issued from the circuit court of that county in 
favor of the plaintiff, and was placed in his hands to be returned 
(according to its mandate) three days before the s.xth Monday 
after the fourth Monday in March, 1842. The allegation is, that 
the execution was not duly returned, &c. An issue was made 
up and submitted toa jury, who returned a verdict in favor of the 
defendant, on which judgment was rendered. 

On the trial, the plaintiff excepted to the ruling of the court. 
108 
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From the bill of exceptions, it appears that the plaintiff produced 
his execution, together with the execution docket kept by the 
clerk; in which there was an entry, stating that the fier facias in 
question was returned the 6th of August, 1842, although the 
sheriff’s indorsement of “no property found,” was dated the 4th 
of May preceding. 

The plaintiff also offered a deputy of the clerk, who testified 
that the entry on the docket was made by him; that he could not 
remember, without reference thereto, that the fieri facias was 
not in fact returned until the 6th of August. He believed it was 
not returned earlier, but his belief rested entirely upon the entry. 
When executions were returned, entries were made on a docket 
kept for that purpose, indicating the day of their return, and that 
he had no doubt the entry in the present case, stated the day of 
return truly. The spring term of the circuit court of Perry in 
1842 was holden on the 9th of May. 

Upon this evidence, the court instructed the jury, that it was 
not sufficient in law to entitle the plaintiff to a verdict. 


H. Davis and E. W.., Peck, for the plaintiff in error. 


T. Cuitron, for the defendants, cited 1 Phil. Ev. 289, 438; 9 
Johns. Rep. 289. 


COLLIER, C. J.—The counsel for the defendants has assimi- 
lated the entry upon the execution docket, to a mere memoran- 
dum made by a witness, to which he may refer for the purpose 
of refreshing his memory. But he insists that it cannot be made 
evidence by the statement of the deputy clerk, that the facts it af- 
firms are all true, because it is his invariable practice to enter 
them truly. 

By thg act of 1812, the clerk of every court is required to en- 
ter in a docket or book kept for that purpose, a list of all execu- 
tions issued by him, specifying therein the names of the parties, 
the amount of the judgment, interest and costs in such execution; 
the name of the person to whom it is delivered, to what county 
directed, the date when issued, and the return day thereof; and 
when the same is returned, shall, without delay, record it at large 
on the same page or folio, on which the execution is entered, and 
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shall constantly carry the book to the court of which he is clerk. 
[Clay’s Dig. 144, § 8.] 

This statute imposes upon the clerk an official duty, and the 
execution docket cannot with propriety be considered as a mere 
memorandum, kept for his own use. The Legislature never wou'd 
have made a law for a purpose so useless, as far as it concerns 
the public. But we need not resort to construction on this point; 
for the clerk is directed to carry his book into court, and this in- 
dicates that it was intended for the inspection of those who were 
interested in being informed of the facts disclosed in it. 

Whether the entries upon the execution docket are evidence 
per se, we need not inquire; but when aided by the testimony of 
the clerk or his deputy that they were genuine, and that he had 
no doubt but they correctly stated the day when executions were 
returned, we know of no principle of law which would render 
them incompetent evidence. Sometimes the American courts 
have even relaxed the stringent rule of the English common law, 
by admitting a private writing to go in evidence to the jury, in all 
cases where it was made by the witness at the time of the fact, 
for the purpose of preserving the memory of it; although at the 
time of testifying, he can recollect nothing further than that he 
had accurately reduced the whole transaction to writing. [See 
cases collected in note, 3 Green|. Ev. 484.] So it has been held, 
where an agent made a parol lease and entered a memorandum 
of the terms in a book, which was produced; but the agent stated 
that he had no memory of the transaction, but from the book, 
without which he should not, of his own knowledge, be able to 
speak to the fact, but on reading the entry he had no doubt that 
the fact really happened; this was held sufficient. And wherea 
witness, called to prove the execution of a deed, sees his own 
signature to the attestation, and says that he is therefore sure that 
he saw the party execute it, this is regarded as sufficient proof of 
the execution of the deed, although the witness adds that he has 
no recollection of the fact. [Greenl. Ev. 485, and cases there 
cited.] Surely, an execution docket is not entitled to less influ- 
ence as evidence than a mere private writing, not made in virtue 
of a legislative requisition. Whether it be a record or not, the 
assistant proof adduced at the trial, made it very satisfactory evi- 
dence of the fact for which it was offered. It cannot be expected 
that a clerk, from whose court, perhaps, five hundred to one thou- 
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Covington & Ri v. Kelly, use, &c 
sand exeentions anni ily issue. should be able to state from his 
own recollecton, even aided by hs docket, the faets which the 
law requires there to be entered. And if the proof made in this 
ense Were adjidged insuilie’ ent, there must, in the n iture of things, 


freq it nts be afadare of justice 
The judgment of the circuit court is reversed, and the cause 


remanded. 


COVINGTON & REAVIS v. KELLY, vsg, ec. 


1. When a trustee, anpointed under a deed of trust for the benefit of creditors, has 
placedthe clivses in action, assigned to! im, in the handsofan attorney for col- 
lection, and the latter is garnisheed by a erediterof the grantor in the trust deed, 
no judement can be rendered against him until the trustee has been brought be- 
fore the court, and the trust deed declared invalid ina contest between him and 


the attaching creditor. 
> yg ~e Po 7 * ‘ ” ~ g CY pean ‘ 
Werr of error to the County Court of Sumter. 


This suit was commenced by process of garnishment, sued out 
after judgement, by Kelly (suing f for the use of Hair) against one 
Christian and Covington & Reavis, requiring them to answer 
what they were indebted to Pollard (the defendant to Kelly’s 
judgment) the surviving partner of a mercantile firm, composed 
of himsell and one Carr. 

After a judgment ni. st. anda sci. fa, against Christian, he ap- 
peared and answered that the firm of Pollard & Carr executed a 
deed of trust to him, conveying certain real and personal estate, 
as well as choses in action due that concern, upon certain trusts 
which, fromthe peculiar condition of the case in other respects, 
need not be stated. A considerable portion of these choses in ac- 
tion, were placed by the trustees in the hands of Covington & 


Reaves. as attornies, for collection. 
Covington & Reavis, the other garnishees, did not answer 
jointly, but Reavis, one of them, answered that he had no effects 
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or monies tn fh: judement, 
nor Was he indebted sny munner. at the time when the 
garnishment was served: rstiun (the other garnishee) in 
October, 1840. placed in the hands ef hims if and Covineton, as 
attorneys, for collection, a large number of claims, purporting to 
be due to Pollard & Carr, for which elaims ar ipt was given 
by them to Christian, as one of the assignees ef Pollard & 

That as attorneys, they liad reecived about $4,500 on said claims, 
and paid the same over to Christian; of the amount paid, 3500 
had been paid over since the service of the garnishment. He 
further answers, that with the execption of the effects held by 
Christian in trust, for the creditors of Pollard & Carr, he knew 
of none having effects of their's in ! 


a . sa “7 
; 
t 


It was agreed that tnis 2a wer saouid De Cons 


 Carr.— 


ered as filed at 


the return of the garnishment, and teken as the answer of Cov- 
ineton, and stand on the same cround as if made by him 


Upon these answers, iin niidavit was filed by Hair, alleging 
that they were incorrect, and that the deed of trust therein 
mentioned, was null and void. He thereupon prayed that an is- 


sue should be made up to try the fact. All the garnishees, Cov- 
ington & Reavis, as well as Christian, denied that the deed of 
trust mentioned in their several answers, wus null and void. It 


was agrecd that this issue, and the answers te the several causes, 
to apply to all the cases in which Pollard was defendant in attach- 
ment. And thereupon, the plaintti' voluntarily dismissed his pro- 
ceeding as to the garnishee, Christinn. The issue was then sub- 
mitted to the court as a ques ion of 
per; and to sustain it, the plaintiffshowed the deed of trust. The 
court held the deed to be fraudulent upon its face and void at law. 

Covington & Reavis moved to be discharged, notwithstand- 
ing this judgment upon the effect of the deed, which the court re- 
fused. 

They then moved to 





upon the face of the pa- 


be discharged upon their answer, on the 


ground that the plaintiff had voluntarily dismissed his proceeding 
as to Christian. This was also refused, and the court then ren- 


Tt 


dered a judgment against Covington & Reavis for $500, in favor 
of the plaintiffs. 

The assignments of error question the regularity of this judg- 
ment, under the circumstances disclosed by the record, as well as 
upon the deed itself. 
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Reavis, for the plaintiffs in error. 
Hair, contra. 


GOLDTHUWAITE, J.—This case is so entangled by connect- 
ing it with proceedings against other parties, that it is somewhat 
difficult to present a distinct understanding of the questions upon 
which our decision will turn. 

Covington & Reavis and Christian, are jointly summoned as 
garnishees; but by their several answers, we ascertain that there 
i§ nothing like a joint liability to the debtor, whose effects are 
sought to be attached in their hands. 

Covington & Reavis are liable immediately to Christian, upon 
their receipt, although that was given to him in his character of 
trustee, under the deed which is attacked as fraudulent; when, 
therefore, their answer disclosed this fact, Christian was shown to 
be the only proper party to litigate with the plaintiff, the questions 
arising upon the trust deed. It is not disputed, that as soon as 
the trust deed is out of the way, by reason of its being adjudged 
fraudulent, that any creditor of the grantors might attach the mo- 
nies in the hands of the trustees; or even before, and afterwards 
await the judgment of the court upon that question. [Hazard y. 
Franklin, 2 Ala. Rep. 349.] Previous to the statute, which we 
shall presently consider, the legal effect of such a deed could be 
inquired into ina direct proceeding against a garnishee; and our 
impression is, that there would be no difference whether the gar- 
nishee was the trustee, or was one indebted to him in that cha- 
racter. 

However the latter matter may be, it is certain that the trustee 
and those claiming under the deed would not have been, necessa- 
rily, concluded by a judgment against a garnishee answerable to 
them. It was, most probably, in regard to this difficulty that the 
act of 1840 wasenacted. That provides, “that when a garnishee, 
in any case of judicial or original attachment, shall answer, that 
previous to the time of such answer, he or she shall have received 
notice of the assignment of the debt or property, in respect to 
which the garnishment issued, it shall not be lawful for the court 
to render judgment against the garnishee on the ground of the 
invalidity of the assignment of the debt or property; but the court 
before which the garnishment is pending, shall suspend the pro- 
ceedings against the said garnishee, until the question is litigated, 
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as is provided for in the following section of the act.” The 
other sections of the act provide for the manner in which the 
party who claims to have the interest in the debt or property 
shall be brought before it; and only permits a judgment to be ren- 
dered against the garnishee after the question of right is deter- 
mined against him who claims to have it. 

It is evident this statute is highly remedial, inasmuch as it re- 
lieves the garnishee from the liability to contest the same ques- 
tions of Jaw or of fact with the plaintiff in the garnishee proceed- 
ing, and, afterwards, with the person claiming the right; and, 
therefore, it ought to receive a liberal construction. 

In this case, it is not pretended that the trustee has transferred 
the debt, but the garnishee is sought to be charged as having 
moneys in his hands which, in point of law, belong to the debtor, 
as whose effects it is sought to be attached. The answer shows 
that this debt has been transferred to another, or that such is the 
legal result if a particular deed is valid in law. In our opinion, 
this is within the spirit of the enactment, even if it is not within 
the very letter. 

Let us, then, examine the agreement of the parties, to ascertain 
if a presumption can properly be drawn therefrom, that these gar- 
nishees intended to waive the protection of the statute, and take 
upon themselves the risk of being compelled again to litigate the 
same questions with the trustee. 

It will be perceived that the plaintiff asserts not only that the 
deed of trust is null and void, but also, that the answer is incor- 
rect; it was the latter part of this allegation which enabled him to 
have an issue made up with Covington & Reavis. Christian, 
the trustee, although before the court as a garnishee, was not be- 
fore it in the character of a claimant of the debt due from Cov- 
ington & Reavis; and no notice to him, under the statute, was 
ever issued. It is possible, if he had continued before the court, 
we might properly have inferred that he waived the notice re- 
quired to be given by the statute, and was bound by the agree- 
ment. But, instead of this, he is voluntarily dismissed as one of 
the garnishees in the cause, and no proceedings are afterwards 
taken against him. Conceding that this dismission only affected 
him as a garnishee, it does not make the subsequent judgment 
against Covington & Reavis regular; for no judgment could be 
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$e, 


rendered against iliem utd the question of right to the money 


had been determined as between the plainttl and Christian. 

Our conclusion is, that tie proceed ngs were so irregular that 
the judgment cannot be sustuned. it must. therciore, be reversed, 
and the cause remanded, in order that the plaintdf may, if he 
chooses, proceed to bring the trustee, Christian, before the court, 
by notice, as the chumant of the debt alleged subject to be at- 
tached as the effeets of the debtor by the judgment. 

It wil! be seen that we have avo:ded all reference to the legal 
questions ars:ng out of the deed of trast. Th’'s is not because 
we have any doubt upon ee but beeause the present parties 
are not Ccompeciecnt to litigate them. 

Judgment reversed, and cause remanded. 


THE STATE v. HINTON AND WATSON, 


1, The crime of adultery consists in the illicit intercourse of two persons of dif- 
ferent sexes, one of whom ai least is married, and includes the erime of forni- 
cation, Uponan indictment for adultery, therefore, it is not necessary to al- 
lege that either of the offending parties were married. The term “ adultery” 

implies the offence without the allegation of any other fact. 


Error to the Circuit Court of Dallas 


Novel and difficult questions. 

The defendants were indicted for living together in adultery 
and fornication. The first count charges that the defendants 
“lived together in adultery;” the second, “that they lived together 
in fornication.” 

The jury having found the defendants guilty, they moved in ar- 
rest of judgment, because the charge in the indictment was too 
gencral, and because the find.ng was general on both counts. for 
distinct offences. The court overruled the motion, but referred 
the questions of law arising thereon for the consideration of this 
court, as novel and difficult. 

















Ol: 4 
Dall. 124; 1 Yeates, 6:5 Rand. 634; 2 Bailev, 149 





G. W. Gave, contre—cited 4 Pick. 500; 4 Porter, 397: 


— TD) 
art, 123. 


ORMOND, J.—The obijectic n taken to the first count of the 
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indictment is, that it should hav en al | that one of the of- 
fending parties at least, w narried. We « ot think it was 
necessary ‘Th eer ' ; : ‘ ) la lete 
nee ry. ‘Th ad See sin the ilheit com- 
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1, Where a promissory note, payable in Bank, is tra ‘red by indorsement, af. 
ter maturity, to entitle th nd ) { ndorser, he should ede. 


mand payment of } Ker 7 time after beeame the 


propri torof th pa ,andifs 1, neat } tito the indor. 
ser: and the insolvency l iker at the time ofthe transfer will not excuse 
the indorsee’s neglect thus to proceed. 


4 a cr ove +4 4}, ee at — TRIE ax éaons fn 
Warr of error tothe Circuit Court of Marengo. 


This was an action of assumpsit bv the plaintiff in error, agains 
the defendant. ‘lhe declaration, so far as it is necessary to no- 


~ ba t> y ') al 6) ‘ 41 T - ‘ p 
tice it, alleges that J. B. Wilkins. on the 81st of May, 1834, made 


his promissory note for the sum of seven hundred and ninety- 


one dollars and ninety ¢c 
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ry next thereafter, to James A. Torbert or order, at the Branch 
of the Bank of the State of Alabama at Mobile. On the 9th of 
February 1836, the payee died intestate, and administration of all 
his estate was granted to the defendant, who, as such administra- 
trix, indorsed and delivered the note in question to the intestate of 
the plaintiff! Afterwards the same was duly presented to the 
maker for payment, which was refused; thereupon, it was pro- 
tested—of all which the defendant had due notice, &c. 

The cause was tried by a jury as on issue joined, but on what 
plea, the record does not informus. A verdict was returned for 
the defendant, and judgment was rendered accordingly. On the 
trial, the plaintiffexcepted to the charge of the judge to the jury. It 
was proved that the note came to the possession of the defendant 
as administratrix of the payee after the same vas due; that in 
1837, she indorsed and delivered it for a consideration moving to 
herself; that in less than six months after the indorsement it was 
presented several times to the maker for payment, who refused 
to discharge it. On the 16th of August, 1841, the note was again 
presented to the maker for payment, and upon payment being 
refused, it was protested for non-payment, and notice thereof 
given to the defendant. 

Evidence was adduced by the plaintiff tending to show that the 
maker wasinsol ventat the time the indorsement was made; that soon 
thereafter he became notoriously insolvent, and still continues so. 

Upon this evidence the court instructed the jury, that the pre- 
sentment of the note for payment, and notice of non-payment to 
the defendant, was not sutlicient to charge her; that the insolven- 
cy of the maker would not excuse a due presentment to him, and 
notice thereof to the defendant; and that the plaintiff was not en- 
titled to recover. 


L. Cuark, for the plaintiff in error.—The insolvency of Wil- 
kins is a sufficient excuse for not giving notice of a demand, and 
refusal by him to pay the note, at an earlier day. [2 H. Bla. 
Rep. 336, 609; 2 Caine’s Rep. 343; 4 Cranch’s Rep. 141; 11 
Johns. Rep. 181; 3 Ala. Rep. 648.] 


F. S. Lyon, for the defendant.—There is no pretence that the 
note was fraudulently indorsed by the defendant. For any thing 
shown to the contrary, her indorsees were as well informed of 
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Wilkins’ situation as herself. In fact the proof does not show he 
was certainly insolvent at the time of her indorsement. Although 
the note was transferred after it became due, reasonable diligence 
was necessary in making demand and giving notice, in order to 
charge the defendant. 


COLLIER, C. J.—Upon the death of the payee and the grant 
of administration to the defendant, the legal interest in the note in 
question vested in her, and it was competent for her to transfer it 
by indorsement. The fact that it was past due, did not render 
the assignment irregular, or in any manner affect the right of the 
indorsee to demand its payment of the maker. [Chitty on Bills, 
9 Am. Ed. 242, et post. “The fact, that the note was over-due 
when negotiated, did not dispense with a demand and notice. It 
is the duty of an indorsee to demand payment of the maker with- 
in a reasonable time after the transfer to him of paper, and if re- 
fused, to give notice of non-payment to the indorser. The under- 
taking of the indorser is made upon these conditions, and unless 
they are performed, it cannot be absolute, so as to entitle the hol- 
der to his action against him; and in this respect, there is no dif- 
ference between paper indorsed before, and after it is due.”— 
Such is the language of this court, in Kennon v. McRea, [7 Por- 
ter’s Rep. 185-6,] and the cases there cited, very satisfactorily 
sustain the doctrine as we have stated ‘it. 

We do not understand that the plaintiff denies these principles, 
but he insists, that as the maker of the note was insolvent at the 
time of the indorsement, and has been ever since, that, therefore, 
the defendant has not been prejudiced by the want of notice ofa 
demand and refusal to pay, and cannot insist upon the want of 
it, as a defence to the present action. It is laid down generally, 
that whenever a party to a bill is entitled to his remedy over 
against another party, either on the bill or otherwise, as he may 
be prejudiced by the delay in giving him notice of the dishonor, he 
is therefore entitled to it. It has, therefore, been held, that the 
drawer of a bill is entitled to notice of its dishonor, although he 
knew that it would not be paid by the acceptor, provided he had 
any reason or right to expect that it would be paid by any other 
person, or he have any remedy over against such person. [Chit- 
ty on Bills, 9 Amer. ed. 471.] Again: “the known insolvency 
of the drawee or acceptor, or makér of anote, or his being in 
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LAMBETH AND WIFE v. GARBER, er at. 


1. A report by the administrator, that the estate represented by him is insolvent, 
is necessary to give the county court jurisdiction to decree against him in fa. 
for of creditors: anda report of inso!vency made by a previous administrator, 
has no effect on on a subsequent administrator, de bonis nan. 


Wrrr of error to the County Court of Sumter. 


This is an administration cause, and the decree complained of 
is one made on the final settlement of the estate of Pleasant 
M. Posey, deceased. 

In July, 1840, administration of the estate of Pleasant M. Po- 
sey, was granted to Catharine Posey. She resigned the trust 
in August of the same year, without proceeding upon the admin- 
istration. Upon her resignation, James Hair was appointed.— 
Hair, after proceeding in the administration so far as to obtain 
an order of sale of some real estate, upon his petition setting out 
that it could not be fairly and beneficially divided among the 
heirs at law, reported the estate insolvent on the 22d September, 
1842. On the 10th of November of the same year, Hair resigned 
the administration, and Mrs Posey was re-appointed and enter- 
ed into anew bond. On this administration, an inventory of the 
estate was returned. At June term, 1843, an application was 
made by one Williams, fora citation to William Lambeth, who 
had intermarried with the administratrix, and his wife, to settle 
the said estate. 

A citation was issued to Lambeth and wife on the 26th of 
June, 1843, to appear before the court and settle the said estate, 
but it does not recite at whose instance, or for what cause, it was 
issued. They appeared at the July term, and asked for further 
time, which was allowed them until the 4th Monday of Septem- 
ber then next: At the same term, a citation was ordered against 
Hair, the former administrator, to appear and settle his accounts. 
Atthe September term, Lambeth and wife appeared and filed their 
accountcurrentand vouchers, and the courtthereupon ordered that 
the 4th Monday of November then next, should be set apart for 
the final settlement of the estate: and publication was then order- 
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ed, giving at least 40 days notice for all persons in adverse in- 
terest, to appear and contest the same. In the account current 
filed, the parties debited themselves with seven slaves, six of 
which were stated as purchased by Mrs Lambeth, while sole ad- 
ministratrix, with a note belonging to the estate: And credited 
themselves with the same slaves as remaining in their possession. 
They also disclosed the names of the several distributees of the 
said estate, who were all minors. 

The court then proceeded to state an account with the ad- 
ministratrix, which need not be recited, as the opinion of the 
court does not proceed upon it. In this account was included 
the accounts of unpaid creditors amounting to $1940 36, and 
judgments were rendered in their favor severally, for the amounts 
ascertained by the court to be due them against Lambeth and 
wife, for which sums so decreed, execution was ordered to issue. 

The writ of error is sued out upon this final decree, and one of 
the errors assigned (the only one upon which the opinion of the 
court is given) is, that the county court had no jurisdiction to ren- 
der these judgments in favor of the several creditors. 


Swrru, for the plaintiff in error. 
Peck, contra. 


GOLDTHWAITE, J.—There is in this case, an error which 
goes to the entire settlement, and which renders it improper to 
determine any other question raised upon the record. 

It appears that the estate has never been represented insol- 
vent by the present representative, and such a representation, in 
our opinion, is absolutely essential, to give the county court ju- 
risdiction to decree in favor of creditors. This subject was exa- 
mined at some length in Clark v. West, [5 Ala. Rep. 117,] and 
there we endeavored to show that the peculiar jurisdiction exer- 
cised over insolvent estates, arises out of, and is dependant upon 
the report of the administrator. This case differs from that, in 
the circumstance, that a previous administrator had so reported, 
and afterwards resigned before any settlement with the county 
court; this circumstance does not change the legal aspect of the 
case. The general course of decision has been to consider each 
administration as entirely distinct from any other; and accord- 
ingly it has been held that an administrator de bonis non, could 
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ed, giving at least 40 days notice for all persons in adverse in- 
terest, to appear and contest the same. In the account current 
filed, the parties debited themselves with seven slaves, six of 
which were stated as purchased by Mrs Lambeth, while sole ad- 
ministratrix, with a note belonging to the estate: And credited 
themselves with the same slaves as remaining in their possession. 
They also disclosed the names of the several distributees of the 
said estate, who were all minors. 

The court then proceeded to state an account with the ad- 
ministratrix, which need not be recited, as the opinion of the 
court does not proceed upon it. In this account was included 
the accounts of unpaid creditors amounting to $1940 36, and 
judgments were rendered in their favor severally, for the amounts 
ascertained by the court to be due them against Lambeth and 
wife, for which sums so decreed, execution was ordered to issue. 

The writ of error is sued out upon this final decree, and one of 
the errors assigned (the only one upon which the opinion of the 
court is given) is, that the county court had no jurisdiction to ren- 
der these judgments in favor of the several creditors. 


Sairu, for the plaintiff in error. 
Peck, contra. 


GOLDTHWAITE, J.—There is in this case, an error which 
goes to the entire settlement, and which renders it improper to 
determine any other question raised upon the record. 

It appears that the estate has never been represented insol- 
vent by the present representative, and such a representation, in 
our opinion, is absolutely essential, to give the county court ju- 
risdiction to decree in favor of creditors. This subject was exa- 
mined at some length in Clark v. West, [5 Ala. Rep. 117,] and 
there we endeavored to show that the peculiar jurisdiction exer- 
cised over insolvent estates, arises out of, and is dependant upon 
the report of the administrator. This case differs from that, in 
the circumstance, that a previous administrator had so reported, 
and afterwards resigned before any settlement with the county 
court; this circumstance does not change the legal aspect of the 
case. The general course of decision has been to consider each 
administration as entirely distinct from any other; and accord- 
ingly it has been held that an administrator de bonis non, could 
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Upon the whole, we are of opinion that the judgment of final 
settlement must be reversed for the error in rendering judgment 
in favor of the unpaid creditors. 

Judgment reversed and remanded. 


WEAVER & GAINS v. CRENSHAW. 


1. The right of a frecholder to be sued in the county of his residence, isa perso. 
nal privilege, and cannot be pleaded by any other party to the suit; therefore, 
a joint plea by two defendants, one of whom is liable to the suit, is bad. 

2. Until dower is assigned to the widow, she has no estate in the lands of her 
husband, bata mere right to occupy the mansion house, out houses, &c. until 
dower is assigned her. 

3. Whether an estate in dower would entitle the second husband to an exemp- 
‘tion from suit, out of the county of his residence, Quere ? 

4, A joint judgment against two defendants, one upon verdict, and the other by 
nil dicit, is regular. 


Error to the County Court of Perry. 


Debt on note executed by the plaintiffs in error and one Brad- 
ley. A writ issued against all the parties; and also a branch writ 
to Dallas county. The sheriff of Perry returned the writ exe- 
cuted on the plaintiffs in error, and “not found,” as to Bradley. 

The defendant Gains pleaded that he was a resident freeholder 
of Dallas county, and not liable to a suit in Perry county. 

The defendants jointly pleaded the freehold of Gains in the 
county of Dallas. 

Upon the first plea, issue was taken; and to the last, there was 
a demurrer, which was sustained by the court. 

Upon the trial of the issue, the defendant Gains, to establish 
his freehold in Dallas county. proved that he resided in that coun- 
ty.upon land which had belonged in fee to his wife’s former hus- 
band, but did not prove that dower had been assigned her. The 
court instructed the jury, that this was not such a freehold in the 
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defendant as would protect him from suit out of the county of his 
residence; to which the defendant excepted. 

Judgment being rendered against the defendants, they now as- 
sign these matters as error. 





Davis, for plaintiff in error. 
T. Cuitton, contra. 


ORMOND, J.—The joint plea of the defendants that one was 
‘a freeholder in Dallas county, and not liable to an action in the 
county of Perry, was bad, and the demurrer to it properly sus- 
tained. The right to plead this fact in abatement is personal to 
the party, and did not affect the right to sue the other defendant 
in Perry county. Asa joint plea it was therefore bad, and the 
demurrer to it properly sustained. 

Until dower is assigned to the widow, she has no estate in the 
lands of her deceased husband. The widow’s quarantine, by 
our statute, does not extend beyond the right to occupy the 
dwelling house, out houses, &c., until her dower is assigned.— 
Until then, she has no estate in the lands of her deceased hus- 
band, but a mere right to have her dower allotted to her. It is 
not necessary, therefore, that we should enter upon the inquiry 
whether a dower interest in lands would entitle the husband to 
an exemption from suit out of the county of his residence, because 
it does not appear that there was any such estate in the wife of 
the defendant. 

The joint judgment against the defendants, one upon nil dicit, 
and the other upon verdict, is sufficiently regular. 

Let the judgment be affirmed. 
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TURNER, er at. v. LAZARUS. 


1, One joint maker of a promissory note cannot be called as a witness for the o- 
ther with whom he issued, although he makes no defence to the suit; fora 
verdict in favor of his co-defendants, would operate a discontinuance of the ac. 
tion, and even vacate the judgment if one had been rendered against him. 

2. A plea which denies that two of the defendants made and delivered a promis- 
sory note with others, whose names appear as joint makers, need not be veri- 
fied. Such a plea, if true, does not disclose matter which is available as a de- 
fence. 


Wair of error to the County Court of Sumter. 


This was an action of assumpsit at the suit of the defendant in 
error, on a promissory note, dated, Sumter county, Ala. May 15, 
1839, made by Elihu Moffitt, H.G. Turner, H. T. Stanton, and 
by Elihu Moffitt and Landon J. Morris as partners, by the name 
and style of L. J. Morris & Co., for the payment of twenty-five 
hundred dollars, negotiable and payable at the Branch of the 
Bank of the State of Alabama at Mobile, nine months after date. 

Turner and Stanton pleaded, 1. non assumpsit. 2. That 
they never made and delivered the promissory note in the plain- 
tiff’s declaration, mentioned in manner and form as the plaintiff has 
alleged. 3. That they did never make, execute and deliver, the 
promissory note declared on, with L. J. Morris, or L. J. Morris 
& Co.or with him or them promise, in manner and form as the 
plaintiff has declared against them. _All these pleas were verified 
by the affidavit of the defendant Turner, and the cause submitted 
to a jury on issues thereto. 

On the trial it was shown that Turner and Stanton were the 
only defendants who made defence, and thereupon they released 
their co-defendant, Morris, from all liability to pay or contribute 
tothe payment of any judgment that might be recovered against 
them in this suit; further, they offered to show that since the pre- 
ceding term, he had been discharged by decree and certificate in 
bankruptcy, under the laws of the United States, from ali his debts, 
including the note in suit. Thereupon, they proposed to examine 
Morris as a witness on their behalf, to prove that the signature of 
Turner and Stanton to the note when it was passed to plaintiff, 
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was with the knowledge of the latter, applied to a purpose differ- 
ent from that for which it was intended by them when it was 
made, and without their knowledge or assent. The plaintiff ob- 
jected to the introduction of Morris, on the grounds that he was a 
party to the record, and interested in the suit; thereupon, the 
court ruled that he was incompetent, and rejected him; and the 
defendants excepted. 

It is further shown that the plaintiff produced the note declar- 
ed on, and proved the hand writing of the persons whose names 
appear as subscribers to it, with the exception of L. J. Morris & 
Co. Turnerand Stanton requested the court to charge the jury, 
that under the several issues, especially that to the last plea, it 
was incumbent on the plaintiffto prove the hand writing of L. J. 
Morris & Co.; which charge was refused, and the jury were in- 
structed, that such proof was unnecessary. And the defend- 
ants Turner and Stanton again excepted, and their bill of excep- 
tions is duly certified to this court. A verdict was returned 
against them, and a judgment was rendered thereon: Moffitt died 
pending the suit, and as to him it abated; and Morris failing to 
make defence to the action, a judgment by default was entered 
against him. 


Buss & Batpwrn, for the plaintiff in error—insisted that Mor- 
ris was a competent witness, that he had made no defence, and 
not having done so at the appearance term, he forfeited all right 
to gainsay the action. [Clay’s Dig. 334, § 116.] As to him, 
then, the plaintiff was entitled to a judgment, whatever disposi- 
tion might be made of the cause, as to his co-defendants. [Clay’s 
Dig. 323, § 61, 63; 324, § 64.] 

Morris was also released by bankruptcy, as well as by the re- 
lease which was executed to him by Turner and Stanton, and 
was not consequently liable to them in any event. The mere fact 
of his being a party to the record in the absence of all interest, 
does not disqualify. [Greenl. on Ev. § 355, 357; 4 Dallas’ Rep. 
137; Norris’ Peake, 225; 6 Leigh’s Rep. 246; 4 Taunt. Rep. 152; 
1 Root’s Rep. 134, 489; 7 Bing. Rep. 395; 1 Peters’ Cond. Rep. 
209; 2 id. 312; 6 Monr. Rep. 304; 2 Phil. Ev. C. & H’s Notes, 
134-5-6, 144.] 

The form of the issue upon the last plea, required the plaintiff 
to prove the signature of L. J. Morris, & Co. 
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Anpersonx, with whom was Manning, for the defendant, in- 
sisted upon the incompetency of Morris asa witness. 1. Because 
he was a party to the suit, and liable to a judgment jointly with 
his co-defendants. 2. If his co-defendants should be successful 
in their defence, a judgment against him could not be supported, 
but the entire action would be discontinued. [} Chitty’s Plead. 
34; Green]. on Ev. § 356.] 3 The witness w as Ii able for the costs, 
and he could not relieve himself from their payment by giving 
rao that might — we such a result. [1 Phil. Ev. 74.] 

. His certificate of bankruptcy was not pleaded, and could not 
hive been fespiivdlid d by 9 the county court for any purpose. 5. The 
release of Turner and Stanton cannot make Morris a competent 
witness against the plain 

[He cited 7 East’s Rep. tii 2 Starkie’s Ev. 204, notes; 3 
Camp. Rep. 282; 2 id. 333; 2 J. J. Marsh. Rep. 508; 1 Phil.-Ev. 
74; 1 Wend. Rep. 119; 2 Verm. R ep. Foie. 8 Taunt. Rep. 189, 
140; 4 id. 752; 10 Wheat. Rep. 384; 18 Johns Rep. A77-8, 480; 
4 Eng. C. L. Rep. 397; 4 Wend. Rep. 456; Clay’s Digest, 334, 
§ 116.] 

Stone v.Gover, [1 Ala. R.,N.S.,291.] shows that this court will 
not reverse the judgment, because it was not proved that L. J. 
Morris & Co. executed the note, together with Turner and Stan- 
ton. If such proof was necessary, the recital in the body of the 
note of the firm name, would be frie nt prima facie evidence, 
as against their joint promissors, that they subscribed it. 


COLLIER, C.° J.—Placing all other considerations out of 
view, and the incompeténcy of Morris'as a witness, may be rest- 
ed upon the ground that he was sued jointly with those for whom 
he was called on to testify, as the makers of a promissory note.— 

True, the act of 1818, declares, that every promissory note, &c. 
shall be construed to have the same effect in law as a joint and 
several note, &c. and makes it Jawful to sue out process, and pro- 
ceed to judginent against any one or more of the makers. And 
where a writ shall issue against any two or more joint makers of 
such note, it is competent for the plaintiff after its return, to dis- 
continue his action against any one or more of the defendants, on 
whom the writ shall not have been served, and proceed to judg- 
ment against those on whom it shall have been executed. [Clay’s 
Dig. 323, §61,62.] This statute has never been held to author- 
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ise a judgment against one joint maker of a note where all of them 
have been brought before the court by the service of process, 
It permits a less number to be sued, and allows a discontinuance 
as to those on whom the writ has not been executed; beyond this 
it does not modify the common law as it relates to the case be- 
fore us. 

Even suppose a judgment by default had been obtained against 
Morris, before he was offered as a witness for his co-defendants, 
and upon the trial of the issue they were successful, the effect of 
the verdict would be to vacate that judgment and operate a dis- 
continuance of the action. Morris then was called to produce a 
result by his evidence, which would have led to his discharge 
from the suit. He was consequently an interested witness, and 
rightly excluded. Such was the decision even where the co- 
defendant, who was offered as a witness, had been defaulted, in 
Pilsbury v. Cammett, et al., [2 N. Hamp. Rep. 283. See also, 
Bradlee, et al. v. Neal, et al. 16 Pick. Rep. 501; Scott v. Jones, 5 
Ala. Rep. 694.] 

It is enacted by a statute of this State, that the writing on which 
any suit shall be brought in the courts of this State, shall be re- 
ceived as evidence of the debt or duty for which it was given; 
and the defendant shall not deny the execution of the same, un- 
less it be by plea supported by affidavit. [Clay’s Dig. 340, 
§152.] The third plea of the defendants, Turner and Stanton, 
does not deny that they subscribed the note in question as makers, 
it impliedly admits such to be the fact; but it alleges that they did 
make and deliver it with L. J. Morris, or L. J. Morris & Co.— 
This is clearly not such a plea as the statute requires should be 
verified by affidavit. It sets up an immaterial fact as a bar to 
the action; immaterial we say, because it does not amount to a 
denial of the execution of the writing, and whether true or false, 
cannot have any influence upon the liability of the defendants who 
pleaded it. Whether L. J. Morris & Co. simultaneously sub- 
scribed the note with Turner and Stanton form no criterion by 
which to adjust the legal liability of the respective makers. If 
their names were placed to the paper after it had become opera- 
tive, its binding efficacy as to the previous parties to it, would not 
be in any manner impaired; and it would not be less valid asa 
note. This being the case, that part of the act which makes the 
writing on which a suit is commenced, evidence of the debt or 
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duty, would apply and dispense with other proof, until counter- 
vailed by testimony adduced by the defendant. 

This view renders it unnecessary to consider what would be 
the effect of Stone v. Gover, [1 Ala. Rep. N.S. 287,] upon the 
last plea, or what evidence it requires on the part of the plaintiffs. 
It results from what has been said, that the county court laid down 
the law correctly—its judgment is consequently affirmed. 





DOWNMAN v. FROW & FERGUSON. 


1, Evidence of what was said in certain conversations between a defendant in 
execution and one who afterwards, during the same day, purchased a slave 
sold by the sheriff, is admissible, when the object is to show that the purchase 
was made on account of the defendant. 


Wair of error to the Circuit Court of Dallas. 


Claim of property ina slave levied on by an execution at the 
suit of Downman against one Tredwell, and claimed by Frow & 
Ferguson. 

At the trial, the claimants, to make out their claim, proved 
that they held the slave as trustees of a deed executed by one 
Parkman; and to prove Parkman’s title to the slave, they offered 
a witness, who swore, that before the lien of Downman’s execu- 
tion attached, the. slave had been sold under execution as the 
property of Tredwell, and bought by Parkman, who paid the 
purchase money (some 700 dollars) in cash.. The plaintiff then 
produced a witness, who swore that he was present at that sale; 
that some time before the sale, but on the same day, he was pre- 
sent at an interview between Parkman and Tredwell, in which 
a conversation was had between them in regard to the sale; that 
Tredwell handed over one hundred dollars to Parkman; that dur- 
ing the same day, at several interviews previous to the sale, 
Parkman and Treadwell spoke of a buggy and a gold watch, 
then in the possession of the latter; that a few days afterwards, 
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this buggy went into the possession of Parkman, and the watch 
was sold by Tredweill to‘another person. ‘None of thes? conver- 
sations were had at the sale,.but were held at difierent times be- 
fore it took place. The proceeds of the slave then sold- was ap- 
plied in part satisfaction of an execution then in the sheriff’s 
hands against Tredwell. 

The plaintiff then offered to prove, by the same witness, what 
was said by Tredwell and Parkman in these conversations be- 
fore the sale, but on the same day, for the purpose of showing 
that Parkman bought the slave for Tredwell; but the court re- 
fused to permit the examination or let in the evidence, and the 


1 


int: - hic ie now eae wl ee arrmr 
plaintiffexcepted. This is now assigned as error. 


G. W. Gayte, for the plaintiff in error, insisted that the evi- 
dence was competent as leading to an explanation of the act of 
parchase, [24 Pick. 242.] 


Epwarps, contra, argued that the offer was too indefinite for 
the court to act upon; it should have been shown what the decla- 
rations were, as otherwise the court will presume no injury was 
done. [1 Ala. Rep. N. 8. 583; 1S. & P. 81; 2 Porter, 32; 7 
Cranch, 262, 270; 1 Leigh, 218; 3 Cowen & Hill's notes, 790°] 


GOLDTHWAITE, J.—The rejected evidence was offered 
for the purpose of showing that Parkman bought the slave for 
Tredwell. It was requisite for the plaintiff to show further, that 
the effect of the purchase was to vest the title in him so as to be 
the subject of sale under this execution; but this could not be 
done until after it was ascertained that the purchase was made 
in the manner offered to be shown. It seems to us that the con- 
versations had between Parkman and Tredwell previous to the 
sale, were competent evidence to ascertain the intention and ob- 
ject of the purchase by the former; and in this view, the evidence 
should have been admitted. Whether it would have been suffi- 
cient for the purpose, after the declarations were before the jury, 
is a matter which.could not be known when they were rejected. 
It is not seriously mooted by the counsel for the defendant in-er- 
ror, that such evidence was competent; but the objection now 
urged against it is, that the court should, at the time, have been 
informed what the declarations were which the plaintiff proposed 
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to give evidence of. It is possible that the party may not have 
known the precise extent of the evidence which he expected to 
derive from the witness; but he certainly had a right to ask what 
was said respecting the contemplated sale, and whether Park- 
man admitted that he had received funds from Tredwell for the 
purpose of purchasing the slave. We only state this as illustra- 
tive to show that the party has the right to examine the witness, 
although he may not be able to state what the witness will an- 
swer. He offers a.witness with the object in view of obtaining 
evidence ofa particular kind; and this is all that is necessary to 
be stated previous to the examination. 

We think there was error in rejecting the evidence offered; 
and for that, the judgment is reversed, and the cause remanded. 





WEIR v. HOSS & WIFE: 


1. A bill pfexceptions may be suppressed, when it is shown that it wus frauds 
ulently or surreptitiously obtained ; but the Supreme court cannot try the facts 
and determine what was the point reserved at the trial, nor can any admission 
made by the judge afterwards, affect the validity of the bill. 

2. A publication, the tendency of which is to expose the party to ridicule, con- 
tempt and disgrace, is, if maliciously or wantonly doae, a libel. 

3. ‘The office of the innuendo is to explain the allusions to the party intended to 
be libelled, and if the allusions cannot be rendered certain without other mat- 
ter, it must be placed on the record, by reference to which, the words complain. 
ed of, become actionable. Its office is to explaln—it does not introduce new 
matter. 

4, When the innuendo explains the meaning of personal pronouns, the truth of 
the explanation is to be ascertained by the context. 

5. When the libel had spoken of the plaintiff as the “* Filly horse,” and innuendo 
that the plaintiff’s wife was meant, held to be correct—her name being 
Hoss. 

6. It is not necessary toset out the entire publication charged as being libellous; 
unless, by the omission of some portions, anew arrangement is produced, and 
the sense altered. ‘I'he proper mode is to show that the selected parts are ex- 
tracts ; and jf the part omitted explains it, or renders it harmless, the defend- 
ant may have the benefit of it on the general issue. 

7. When the plaintiff does not undertake to set out the libel in hac verba, or ac- 


111 











882 ALABAMA. 
Weir v. Hoss and Wife. 











cording to its tenor, the omission or alteration of a letter, which does not alter 
the meaning, will not be a variance. 

8. When copies of a libel are offered in evidence, instead of the original, which 
are stated in the record to be substantial copies of the original, if the copies 
are not set out in the record, tkis court will presume, after verdict, that the va. 
riance between the copies and the original, was immaterial 

9. To constitute a libel, it must be published as well as writteu, and if copies of 
the writing are taken without the consent of the author, the offence is not 
complete. 


Error to the Circuit Court of Cherokee. 


The action was by the defendants against the plaintiff in error 
for a libel. 

The first count of the declaration charges, that the plaintiffs 
were tavern keepers in the town of Jefferson, and liberally pat- 
ronized as such, and that the libel was published to injure their 
good character, &c., and to cause persons who patronized their 
tavern to withdraw their patronage, &c., the defendant himself 
being a tavern keeper in the same town; that “he published of and 
concerning Sarah Hoss, wife of said Jacob, a certain false, scan- 
dalous and defamatory libel, containing among other things too 
vulgar and obscene to be mentioned, the false, scandalous, ma- 
licious and defamatory matter following, of and concerning the 
said Sarah: 

“She, (meaning the said Sarah), I am told, visits Mrs. Bur- 
nett’s, alias Haden—decent company for decent folks, if, but as 
some folks say, they soot very well. I (meaning the defendant) 
think so—such lady ought to establish a hore house. They 
(meaning Mrs. Burnett and the said Sarah Hoss) would make 
good street hores. Oh,delightful woman!” * * * 

The second count, omitting the statement of an intention to 
injure the plaintiffs as tavern keepers, charges the libel thus: «To 
the public, and more especially the ladys, know, as it is well 
known, that Mrs. Hoss (meaning the plaintiff Sarah) is getting 
along in the world; as concerns talking about her neighbors, and 
more especially those she should not, for whenever sutch folks 
getting to spinning street yarn, they should look at home first, 
and see if-they have all things clean in the first place. I (mean- 
ing the writer) do not like to hear of ladys who wish to be fine 
and decent in this place—they should not befriend such a man 
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as JS. Burnett, who has taken other men’s wives. I understand 
she (meaning the plaintiff Sarah) says he (meaning the said J. S. 
Burnett) has done write. It is very likely he has done well, but 
married folks should not hold up for them.” . . * 

After re-stating the libellous matter in the first count, it pro- 
ceeds: “If the old horse (meaning the plaintiff, who was then ab- 
sent from home,) does not come home soon, they (meaning the 
said Sarah and others) will have to crisen that little J. S. Bur- 
nett, (meaning and insinuating thereby, that the child of the said 
Sarah, then lately born, was illegitimate, and was the child of 
the said John S. Burnett.) ° * e * In the 
first place, ladys should keep their tongues, then down with 
their petticoats, and pin them down; but she (meaning the _ 
tiff Sarah) lets hers fly up. . ° . . 

I had a notion of establishing a printing office here; but it would 
be useless, for aunt T. and filly horse (meaning by aunt T., Mrs. 
Tennessee Leach, the sister of plaintiff Sarah, and by filly horse, 
the plaintiff Sarah.) would take all the bizness, and it would be a 
bad bizness for me. * * * * . * 

_Now, young ladys, you had better leave off going there; for if 
you do not, you will get a bad name, and then as to marrying, it 
will be a bad chance,” (meaning that young ladies should de- 
sist from visiting the tavern house, and residence of the pune, 
for fear of losing their reputation,) &c. &c. 

The Aihindeate demurred to the declaration, and the court 
overruled the demurrer. 

Upon the trial, under the general issue, it appears from the bill 
of exceptions, that the plaintiffs proved the loss of the original 
libel; and then proved three copies of it; each of which was 
proved to be a substantial copy of the original libel; and all of 
which differed from each other in some respects, and offered the 
said copies in evidence. To the introduction of each of said co- 
pies in evidence, the defendant objected. The objections were 
overruled, and all of said copies read to the jury; and defendant 
excepted. 

The court charged the jury, that if they were satisfied from 
the proof, that either of the copies of the libel offered in evidence, 
was substantially a copy of the original libel, and that it was ei- 
ther composed, or published, by defendant, they ought to find 
for the plaintiffs; to which the defendant excepted. 
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The exsignnente a error bring to view the eollicloney of the 
declaration, and the propriety of the charge of the court, ‘and the 
sufficiency of the evidence. 


Rice, for plaintiff in error. The words charged do not 
amount to a libel; they may show an intent to calumniate Mrs, 
Hoss, but are not libellous. No charge is fixed upon Sarah 
Hoss. “Mrs. Hoss” does not necessarily mean Sarah Hoss. 
[16 Wendell, 16, 19; 6 Am. Com. L. C. 432.] 

That which is termed a libel in this case, does not necessarily 
impute one to the plaintiff, unless connected with other facts by 
way of inducement, which is not done in this case. [13 Eng. C. L. 
128.] 

The innuendo’s in this case, do not merely explain the meaning 
of the alleged libel: they add to it, and are unaided by the proper 
averments in the declaration, and are, therefore, bad. [5 Johns. 
211, 431, 9;8 East, 427; 1 Chitty’s Pl. 383.] 

A cause of action is stated in the declaration, for which the hus- 
band alone ought to sue. [2 Com. Dig. 248; 18 Johns- 443; 1 
Chitty’s Pl. 63, 49, 50, and note; 2 Saunders’ P. & Ev. 568.] 

The words of the libel should have been stated on the record: 
it is not sufficient to set out its substance. The term, “matter,” 
employed in the declaration, is not synonymous with words. [1 
Raymond, 414; 1S. & L. 347;6 Term, 162; 4 Ala.44.] The 
whole of the libel should have been set out, and not a part only. 

The verdict and judgment being general, if either count is bad, 
the judgment will be reversed on error, although a general demur- 
rer will not be sustained to both counts. The plaintiff should 
have taken his judgment on the good count. 


Watker, Wo. Cuitton and Wuirte, contra, cited 5 Modern, 
163; 2 Salk. 417; 3 Littell, 389; 1 Binney, 393; 2 Carr. & P. 46.] 


ORMOND, J.—Previous to entering upon the decision of the 
questions presented by the assignment of errors, it is necessary 
to determine whether the bill of exceptions is to be considered a 
part ofthe record. Troma statement of the judge who tried the 
cause, appended to the bill, it appears that it was not sealed at the 
term of the court at which the cause was tried, and not until more 
than a year afterwards. He explains why the bill was not sealed 
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during the term, and the causes which led to further delay, which 
proceeded principally from the disagreement of counsel as to 
the points reserved, and the sudden departure of the judge from 
one of the courts, at which it was expected to be made out. 

It is firmly fixed in our practice, that a bill of exceptions may 
be sealed by the judge before whom it was reserved, after the 
adjournment of court, if the facts remain in his recollection so 
that he can, without danger of mistake, certify the point reserved; 
(Strader, Perine & Co. v. Alexander, 9 Porter, 441;] and that 
the bill, when so sealed, becomes a part of the record. [Poole 
v. The Cahawba Railroad Company, 5 Ala. 241.] 

A number of affidavits, and a letter from the presiding judge to 
one of the counsel, have been produced, and a moti®n made to 
suppress the deposition. The affidavits certainly tend to estab- 
lish, that the bill of exceptions does not correctly state the points 
reserved on the trial, or at least to render it a matter of doubt, 
which is strengthened by the letter of the judge admitting that he 
did not recollect the facts very distinctly, and that he relied upon 
the statements of the defendant’s counsel; but we are clear in the 
opinion, that this is not sufficient to authorize the suppression of 
the deposition. We cannot try the facts, and determine what 
was the point reserved at the trial; that can only be ascertained 
by the court before which the point was reserved. In this case, 
the judge has certified the bill of exceptions: it is a part of the 
record, and can no more be impugned by extrinsic proof than 
any other part of the record. 

In The Bank at Decatur v. Kinsey, [5 Ala. 9,] we held, that 
this court could suppress a bill of exceptions fraudulently or sur- 
reptiously obtained; but that is not this case. There is no pre- 
tence that the judge did not sign this bill of exceptions, with full 
knowledge of its contents. If, from the loss of his notes of the 
trial, or from any other cause, the-facts, as they transpired at the 
trial, had faded from his memory, or had become so indistinct 
that he could not recollect with certainty what took place, and 
the counsel on both sides could not agree upon the exception, he 
should have refused to sign it. Having signed it, no subsequent 
admission by him can impair its validity. 

The practice of signing bills of exceptions after the adjourn- 
ment of court, ought to be discouraged as much as possible; and 
when submitted to from the necessity of the case, ought certainly, 
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if practicable, always be shown previously to the opposing 
counsel. 

Upon the merits, we are very clear in the opinion that the pub- 
lication complained of, is libellous. The inevitable tendency of 
such an indecent and shameful publication, was to cover the par- 
ty libelled with ridicule, contempt, and disgrace; and to cause 
her to be shunned and avoided by the society in which she lived. 
This, if published wantonly or maliciously, is a libel, and ought to 
be punished as such, 

It is contended by the counsel for the plaintiff in error, that the 
charge is so vague and uncertain, that it cannot be intended that 
it was designed to apply to any person, and, therefore, cannot be 
made certain by an innuendo. The office of the innuendo is to 
explain the allusion to the party intended to be libelled; and if 
the allusion cannot be rendered certain without reference to the 
other matter, such extrinsic matter must be placed on the record, 
by reference to which the words complained of become action- 
able. The office of the innuendo is to explain; it does not intro- 
duce new matter. [King v. Horne, 2 Cowp. 684; Holt v. 
Scholefield, 6 Term, 691.] ‘ 

Without considering the first count, about which there might 
possibly be some doubt, the second count charges the libel thus: 
“To the public, and more especially the ladies—know, as it is well 
known, that Mrs. Hoss (meaning the plaintiff Sarah) is getting 
along in the world,” &c. &c. It cannot be questioned that the 
innuendo here is appropriate; it does not aver or introduce any 
new fact, but explains the allusion—that by Mrs. Hoss, the de- 
fendant meant Sarah Hoss. Ina subsequent part of the same 
publication, it is stated, that “she, (meaning the plaintiff Sarah,) 
I am told, visits Mrs. Burnett, alias Haden, decent company for 
decent folks; if, but as some folks say, they suit very well. I 
think such ladies ought to establish a whore house: they (mean- 
ing said Sarah and Mrs. Burnett) would make good street 
whores,” &c. &c. Here again the averment, that by the terms 
“she” and “they” were meant the plaintiff Sarah, and the plaintiff 
and Mrs. Burnett, the innuendo is performing its appropriate func- 
tion, the explanation of the terms employed, and which require 
for their explanation the aid of no other fact. The innuendo 
here merely explains the use of the personal pronouns she, and 
they; and whether the explanation thus given is correct or not, 
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is to be ascertained by the context. In this case, it is clear that 
Mrs. Hoss is the person referred to by the personal pronoun 
“she.” 

In a succeeding part of the libel, the term, «filly horse,” is al- 
leged to mean the plaintiff Sarah, and we do not doubt the innu- 
endo is proper. It is a play upon the plaintiff’s name, Hoss, 
which any one knowing the plaintiff and reading the libel would 
at once understand; and is in principle like the case of a libel by 
signs, or by painting, so significant that though the name of the 
injured person is not used, every one at once understands who 
is intended to be caricatured, or ridiculed. Without, therefore, 
considering the first count, as the second is certainly sufficient, 
and the demurrer was general to both counts, it was properly 
overruled. 

It was not necessary to set out the entire publication, but it was 
sufficient to set out such parts as the plaintiff complained of as 
libellous; if the plaintiff does not, by omitting some portions, pro- 
duce a new arrangement, and thereby alter the sense. ['Tabart 
v. Tipper, 1 Campbell, 351.] The proper-mode is to show that 
the selected parts are extracts, and if the omitted parts explain, 
or render innocuous, the parts selected, the defendant may have 
the advantage of it on the general issue. Such was the mode 
adopted in this case in strict conformity with the precedents.— 
[Metcalfe v. Williams, 3 Litt.389; Buckingham v. Murray, 2 Carr, 
& Payne, 46; Starkie on Slan. 268. ] 

We proceed to the consideration of the bill of exceptions.— 
The original libel having been proved to be lost, the plaintiff pro- 
duced three copies, each of which was proved to be a substantial 
copy of the original libel, and all of which differed from each 
other in some respects. To the introduction of each of the copies, 
the defendant objected; but the objection was overruled, and all 
were permitted to be read to the jury. The objection now urged 
is, that this was proving, not the libel as laid in the declaration, 
but equivalent slanderous words, which this court held, in Wil- 
liams and Wife v. Bryant and Wife, [4 Ala. 44,] was not suffi- 
cient. 

The question before the court was, whether the copies were 
correct copies of the original. To be so, they must have corres- 
ponded with itin all respects. Itis a fair presumption, that there 
was a difference between the copies and the original, but in what 
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that difference consisted, we have not the means of determining, 
as the copies are not set out in the record, nor is it stated in what 
the difference consisted. It may be that words of equivalent im- 
port were substituted in the copies for the language of the ori- 
ginal; or it may be that the difference consisted in false spelling, 
or in the collocation of a sentence, which did not alter the mean- 
ing. If the former, the copies should have been rejected; if the 
latter, the variance would have been immaterial. It is the duty 
ofthe party complaining of an error to show it on the record af- 
firmatively; and as all reasonable presumptions are to be made 
in support of the judgment of the court, we must assume that the 
variance was.immaterial. The plaintiff did not undertake to set 
out the libel in haec verba, or according to its tenor; but that the 
defendant published a libel of and concerning the plaintiff, «con- 
taining, among other things, the false, scandalous and libellous 
matter following, to wit.” The rule in such cases is, that the 
omission or alteration of a letter, which does not render it a word 
of different signification, will not be a fatai variance. [Calhoun 
v. McMeens, 1 Nott & McCord, 422; Metcalfe v. Williams, 3 
Littell, 387. See the authorities collected by Mr. Starkie, 2 Vol. 
Ev. 858.] 

That the court left it to the jury to say whether the copies 
were correct transcripts of the original, was an error of 
which the plaintiff in error cannot complain, as the court had 
previously decided that they were admissible in evidence, and 
thereby affirmed their correctness. The permission afterwards 
given to the jury to pass on that question, was for the benefit of 
the defendant, and he cannot, therefore, complain of it. 

Finally; the court charged, that if the defendant either com- 
posed or published the libel, the jury must find for the plaintiff. 
This is a plain error. To constitute either verbal or written 
slander, there must be a publication—the contents must be made 
known to some third person or persons. This is not denied by 
the counsel for the defendant in error, who insist that the point 
was not made in the court below, that publication was conceded, 
as is evident from the fact that there were so many copies of the 
libel extant. It is, to be sure, very probable that such was the 
fact; but still it may be that the libel was not intended for publica- 
tion, and that the copies were taken without the consent of the 
defendant. There is nothing in the record which conclusively 
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shows that publication was made; and as the charge was clearly 
erroneous in point of Jaw, and upon a point necessarily involved 
in the issue, it is impossible that we should say that the defendant 
was not prejudiced by it. It may have oeen the point on which 
the case turned; and for this error, the judgment must be reversed, 
and the cause remanded. 





FONTAINE & FREEMAN, uss, ec. v. LEE’S ADM’RS. 


1, The declaration alleged that the defendant’s intestate, as a member of the 
firm of A L & Co, which was continucd for the purposes of liquidation, but in 
other respects was dissolved, made a promissory note in their name, for the 
paymerit of a pre-existing debt of tlie firm, to the p'aintiff: Held, that it could 
not be intended from the declaration, that the firm were liable to the payment 
of the note, but it imposed an individual responsibility upon the intestate, for 
which his administrator was suable. 

2. Where a declaration contains several counts, to one of which a demurrer is 
sustained, and on the others issues are tried, and verdict and judgment there. 
on for the plaintiff; if the demarrer was improperly sustained, the judgment 
will be reversed in toto, and not merely as to the count adjudged to be de- 
fective. 


Warr of error to the Circuit Court of Sumter. 


This was an action of assumpsit, at the suit of the plaintiffs in 
error against the defendants. 

The declaration contains seven counts, the third of which is 
in the following words: “Also, for that said William Lee, in his 
lifetime, at Livingston, in said county, to wit: on the 26th day of 
June, A. D. 1837, as one of the firm of Abrahams, Lee & Co. 
which firm had before that time consisted of the said William 
Lee and others, and was then continued for the purposes of li- 
quidation of the debts and demands of said firm, but had been 
otherwise and for other purposes dissolved, in and by the pro- 
missory note of said firm of Abrahams, Lee & Co. then and 
there made and given for a debt of said firm of Abrahams, Lee 
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& Co. then, and before that time due to said plaintiffs, promised 
said plaintiffs to pay them, or order, at the Planters’ and Mer- 
chants’ Bank of Mobile, where said note was negotiable, on the 
first day of March then next, the other sum of thirty-six hundred 
and twenty-three dollars and eighteen cents, for value received. 
The defendants demurred to this count, pleaded non-assumpsit, 
and payment to the others; and further, that the supposed pro- 
missory notes, in the plaintiffs’ declaration mentioned, were never 
executed or delivered by their intestate, but that James A. Abra- 
hams, of the firm of Abrahams, Lee & Co. executed these notes 
after the dissolution of the firm, and without the knowledge, con- 
sent or authority of the intestate, who has since deceased. This 
plea was duly verified by oath. The demurrer was sustained, 
and a verdict returned for the defendant on the pleas; on all which 
a judgment was rendered against che plaintiffs. 


Buss & Batpwiy, for the plaintiffs in error. 
Rost. H. Smiru, for the defendants. 


COLLIER, J. J.—The only question raised by the assign- 
ment of errors is, whether the third count discloses a cause of 
action with which the defendant’s intestate was chargeable when 
living, and which can now be enforced against them as his repre- 
sentatives. This count, it must be admitted, is unusual in point 
of form. Placing out of view so much as is said in respect to the 
continuance of the partnership, for the purposes of liquidation, and 
its dissolution for other purposes, and it charges that the intestate 
in his lifetime made the note therein described, in the name of 
Abrahams, Lee & Co. for a debt of that concern before that time 
due to the plaintiffs, and thereby promised to pay, &c. If the 
intestate was not authorized to make a note on behalf of the late 
firm of which he was a member, he could not bind them by such 
an act, yet he himself would be chargeable on such an engage- 
ment. In fact. it would beas much his note as if it was not sign- 
ed in the firm name. 

Without an authority for that purpose from his co-partners, a 
member of a partnership cannot, after its dissolution, bind them 
by a note or bill made professedly in their joint names. That is, 
if due notice has been given that their connection in business has 
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ceased. The fact that the note or bill has been substituted for a 
pre-existing debt of the firm, will not impart to it validity in law. 

When a partnership is said to be dissolved for all purposes, 
except that of liquidation, we understand that it has ceased to do 
the business for which it was originally created; and that the 
only business in which it is engaged is that of ascertaining, set- 
iling, adjusting and paying the debts of the concern. Such is 
but the effect of every dissolution; it does not extinguish the 
debts, but the legal duty of the individual members of the firm 
to adjust and pay is still imperative. Butin no case, as we have 
seen, are they severally authorized in virtue of their previous 
connection to make notes or draw bills that would be binding 
on all. There must be some new delegation of power, or such 
an act is invalid, except as to him who is the agent. In New 
York, it has been held, that if one partner, who is authorized to 
adjust the concerns of the partnership after its dissolution, settles 
an account, and acknowledges a balance to be due from the 
partnership, this acknowledgment will not bind his co-partner. 
{Hackley v. Patrick, 3 Johns. Rep. 528; Walden v. Shelburne, 
15 Johns. Rep. 409; Hopkins v. Banks, 7 Cowen’s Rep. 650; 
Baker v. Stackpole, 9 id. 433.] 

In Sandford v. Mickels & Forman, [4 Johns. Rep. 224,] upon the 
dissolution of the partnership it was agreed that oneof the partners 
should take the stock intrade, and collect and receive the outstand- 
ing debts and pay the debts of the partnership; yet it was held 
that this did not confer the authority to indorse notes, and that he 
could not use the name of his late firm in order to transfer the title 
of a note of which it was the legal proprietor. And in The Bank 
of South Carolina v. Humphreys, [1 McC. Rep. 389,} it was de- 
cided, that after a dissolution of a partnership, one partner can- 
not bind the other, by drawing a note in the partnership name, 
unless he has special power vested in him for that purpose: it is 
not enough that he be authorized-to settle the partnership ac- 
counts. [See, also, Whitman v. Leonard, 3 Pick. Rep. 177; 
Whitaker v. Brown, 10 Wend. Rep. 75; 2 Phil. Ev. C. & H.’s 
notes, 173-4.] | 

From the view taken, it results that what is said in the count 
we are considering, of the continuation of the partnership for the 
purpose of liquidation, can have no influence in determining that 


the cause of action disclosed in it, is not enforceable against the 
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representatives of the intestate. If the partnership were liable 
upon the note, then the count might be bad, because it does not 
show that the intestate survived his co-partners, or that they, if 
living, are insolvent, &c. as the statute provides. But we can 
discover no substantial defect for which the demurrer should 
have been sustained. 

It is insisted for the defendant in error, that even if the circuit 
court erred, yet the judgment should only be reversed in respect 
to the third count. Our practice has been in civil cases, where 
a judgment is erroneous, and cannot be here amended or render- 
ed, to reverse it in tote, so as to place the parties in the precise 
condition in which they stood at the time the first error was 
committed. If the primary court overrules a demurrer to an en- 
tire declaration, or one or more of several counts, and an issue 
is tried and found for the plaintiff, the revising tribunal not only 
reverses the judgment on demurrer, but also that rendered upon 
the verdict: and this, although the several counts are, in point of 
fact, obviously founded upon distinct causes of action. The 
party who has been prejudiced by a decision against him, can 
only have the error repaired by such a practice. If he volun- 
tarily proceeded to try the issue of fact, instead of seeking to cor- 
rect the action of the court upon demurrer, then, perhaps, the 
plaintiff should not be allowed to insist upon a re-trial of the same 
issue; but he is not permitted to appeal or sue a writ of error un- 
til the entire cause is disposed of. In this view, it would seem 
but sheer justice that a plaintiff, at whose instance a judgment at 
law has been reversed, should be entitled toa trial de novo. 

The analogy, which the counsel for the defendant in error has 
sought to establish between civil and criminal proceedings, can- 
not be maintained. The nature of prosecutions at the instance 
of the State; the rights secured to the accused by the humane 
provisions of the common law, and the guaranties of the consti- 
tution, all concur to show the striking impropriety of trying the 
second time for the same offence, one who has been already ac- 
quitted. To this it may be added, that there is not the same 
connection between public offeaces, as there is between private 
demands, which, for anything appearing to the contrary, may 
grow out of the same transaction. 

A judgment at law ina civil cause, is an entire thing, and it is 


only that which is the final action of the court upon all the points 
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arising in the cause, that authorizes a writ of error, And when- 
ever there is error in the proceedings which entered into and af- 
fected the disposition of the cause, the judgment is annulled, and 
if remanded, the case must be proceeded in, as if it had never 
been tried. 

This brings us to the conclusion that the judgment of the cir- 
cuit court must be reversed, and the cause remanded. 





TAYLOR v. MORGAN. 


1. When a plaintiff’s note is offered under a general plea of payment or s>1-off, 
it is necessary to prove its execut.on, otherwise it may properly be rejec.ed. 


Wrair of error to the Circuit Court of Dallas. 

Assumpsit by Morgan against Taylor, as the maker of a 
promissory note. The defendant pleaded non-assumpsit, pay- 
ment and sct-off; and at the trial under the latter issue, offered in 
evidence a note, purporting to be made by the plaintiff, and wit- 
nessed by one ‘Taylor. The plaintiff objected to the note, that 
its execution should be proved by the subscribing witness, and 
the court having sustained the objection and rejected the note, 
the defendant excepted. This is now assigned as error. 


G. W. Gay ze, for the plaintiff in error. 


Evans, contra—cited Cass v. Northrop, [1 8. & P. 89,] and 
Carew v. Northrop, [5 Ala. Rep. 267.] 


GOLDTHWAITE, J.—The case of Cass v. Northrop, [1 8. 
& P. 89,] seems to be decisive of this; indeed, the only difference 
between them is, that there, the making of the note offered as a 
set-off, was proved, but not its indorsement. Both, however, 
depend on the same principle, which is, that the several statutes 
making writings evidence of the debt or duty promised by them, 
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unless denied on oath, do not apply except in cases where the 
writing is the foundation of the action. The necessity for this dis- 
tinction will be apparent when it is considered that a different rule 
would expose the plaintiff to the plea of a lost release or other in- 
strument in writing, by reason of which he would fail in his ac- 
tion, not being present to interpose the necessary replication of 
non est factum, on oath, [See Parks v. Greening, Minor 178.] 
Judgment affirmed. 





McLANE v. SPENCE, Apw’r. 


1, An executor or administrator having an interest in the estate may purchase 
at his own sale, provided it is fairly conducted; if not, it may be set aside by 
creditors or legatees, but is not a nullity. 

2. Where oneas the executor or administrator of two estates, becomes possessed of 
the property of both, as he cannot sue himself, he will be presumed to retain 
what is due from one, to the other, whether it be a debt or unliquidated dama- 
ges. 

3. S being administrator of the estates of K and C, elected to consider certain 
slaves, which C, being the former representative of the estate of K, had pur- 
chased at his own sale, as the property of the estate of K, by hiring them out, as 
such, and in various other modes. The slaves having been sold under execu- 
tion against the estate of K, S brought an action against the officers 
for a trespass upun the estate of C: Held, that as he had elected to consider 
the slaves as the property of the estateof K, he could not afterwards insist they 
were the property of C, as he had merely done what a court of chancery would 
have directed, if application had been made to it to set aside the purchase made 
by C. 


Error to the Circuit Court of Talladega. 


Trespass vi et armis, for taking and carrying away two slaves. 
From a bill of exceptions taken in the cause on the trial, it ap- 
pears—That one William King died and left a will, by which he 
appointed his wife and one John C. Calhoun, as his executors, 
who qualified as such, and took upon themselves the burden of 
the administration of the estate; the latter being a minor—That 
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the estate of King was largely indebted, and that J. C. Calhoun 
caused a sale to be made of the personal estate of his testator, at 
which he put upand sold in one lot, and purchased himself, 
twelve slaves, consisting of a man and his wife and ten children; 
That he never executed any bond or note for the slaves so pur- 
chased, nor made any return thereof to the county court, but car- 
ried them home, he living with his mother, Mrs. King, and work- 
ed them as his own—that the slaves were sold at a lower rate 
than they would have brought ifsold in separate lots, or singly. 

That J.C. Calhoun afterwards died, and Mrs King being re- 
moved from her office of executor, D. A. Griffin, sheriff of Talla- 
dega county, became cx officio administrator, cum testamento 
annexo of King, and also administrator of Calhoun’s estate, and 
received from Mrs King the negroes purchased by Calhoun, and 
hired them out; and shortly after going out of office, both estates 
devolved on the defendant in error, as the successor of Griffin in 
the sheriffalty, who received the negroes in controversy, and 
hired them out—That one McCartney, who had obtained a judg- 
ment against the administrator of King, caused it to be levied 
on the slaves in controversy, by the plaintiff in error, as coroner, 
and sold them for its satisfaction. 

That the defendant in error, after this sale, reported both the es- 
tate of King, and that of Calhoun, insolvent—that in his report he 
credited the estate of King with the hire of the negroes, and re- 
turned as one of the debts due by King’s estate, the balance due 
on two judgments of McCartney, under which the slaves in con- 
troversy had been sold, after deducting the amount of the sale-— 
The defendant justified under this sale. 

In the progress of the trial, the plaintiff was permitted to prove 
by a witness, that he had advised J. C. Calhoun, that he might 
pay the debts due by his testator, and save the family of negroes 
he had bought, to which the defendant objected; but the court 
permitted the testimony to go to the jury to repel the presump- 
tion of fraud in the purchase of the slaves; to which the plaintiff ex- 
cepted. 

The defendant's counsel moved the court to charge, that if 
said Calhoun put up the twelve slaves in one lot, with the inten- 
tion of buying them in himself at an under value, and did so pur- 
chase them, it would vitiate the sale. This charge the court re- 


fused, and instructed the jury, that the purchase under such cir- 
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cumstances would be good unless made with the intent to delay, 
hinder and defraud cred.tors. 

The defendant also moved the court to charge, that if Calhoun 
knew of the indebtedness of his testator, and was at the time he 
gave his official bond, and made the sale, an infant, that if he 
gave no note or security for the property purchased by him, and 
had no visible means to enable him to pay for it, that: such sale 
did not change the title of the property, and exempt it from sale 
for the debts of King. This the court refused, and charged, that 
if the sale was fair—if Calhoun took possession of the property as 
his own, and continued to act as executor after he became of age, 
and ratified his former acts, it was not necessary for him to give 
any other security for his purchase than was afforded by his offi- 
cial bond. 

The defendant further moved the court to charge, that if the ju- 
ry believed that Spence had returned in his inventory the amount 
for which the negroes were hired out, as part of King’s estate, 
and in his report of the insolvency of King’s estate, had credited 
the demand of McCartney with the amount for which the slaves 
had sold, the jury might consider it a recognition or affirmance of 
the sale, and in that event he could not recover; which the court 
refused. To all which the defendant excepted. 

Judgment being rendered for the plaintiff, the defendant prose- 
cutes this writ, and assigns for error-the charges of the court, and 
the refusals to charge as set out in the bill of exceptions. 


W. P. Curron, for plaintiff in error—contended, that the 
purchase by the executor at his own sale, was void. [4 Dess. 
504; 1 Hawk. 497; 24 Law. Lib. 190; 11 Vesey, 226; 10 id. 426; 
6 id. 627; 8 id. 398.] 

The exccutorean acquire no title by a breach of the trust. 


White, contra. 


ORMOND, J.—In Brannan v. Oliver, [2 Stewart, 47.] it was 
held by this court, that a purchase by an administrator at his own 
sale, was not void, but was prima facie valid, and would be 
supported ifno unfairness appeared. This decision is explained 
in Saltmarsh v. Beene, [4 Porter, 283,] to be confined to that 
class of trustees, having an interest in the property so purchased. 
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In this case it appears, that the executor purchased a lot of slaves, 
twelve in number, at his own sale—that they were put up in 
one lot, and purchased by him for less than they would have sold, 
if sold separately—that he made no return to the orphans’ court, 
of sale, nor executed any note for the purchase money with sure- 
ty, but converted the slaves to his own use. 

We think it clear, that this sale could not be supported if con- 
tested by legatees or creditors, but upon a proper proceeding, 
would have been set aside, and a re-sale ordered. Nor would 
it avail to validate the sale, for the executor to show, if in his 
power, that he did not intend by his purchase to defraud the credi- 
tors of the estate. ‘To supporta purchase by an executor or ad- 
ministrator at his own sale, there must be no unfairness; the pro- 
perty must be exposed to sale in the usual and ordinary mode, 
and under such circumstances as to command the best price. *In 
this case, the sale of twelve slaves in one lot, many of whom were 
grown, was directly calculated, if it vas not intended to enable 
the executor to buy them in at an under value; and although it 
would doubtless be proper to sell husband and wife, or parent 
and small children together, it could not be tolerated that twelve 
slaves, most of whom were grown, should be sold in one lot, 
thereby diminishing the range of purchasers, and the prospect of 
obtaining a fair price; the result of which was‘in this case, that 
the slaves were bought in below their value. The creditors and 
legatees have also a right to the security afforded by such sales 
to strangers, and if this is omitted to be afforded, they are preju- 
diced by the purchase by a representative of the estate. 

But, however irregular and voidable sucha sale may be, it is 
not anullity. The title would pass to the purchaser until divest- 
ed by a proceeding against the executor, having that for its ob- 
ject. Although the sale may be irregular, untilit is set aside, the 
purchase money is assets of the estate in the hands of the execu- 
tor, and it results necessarily, that the slaves could not be also, 
assets of the estate—such being the fact, if there was nothing 
else in the case, as the estate of King had no property in the 
slaves at the time of the levy by the coroner, the levy was ille- 
gal, and he would be answerable to the representative of Calhoun’s 
estate. There is, however, another important fact disclosed in 
the case, which changes its aspect entirely. 

Upon the death of Calhoun, Spence, as sheriff of the county, 
113 
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became ex officio, the legal representative, both of his estate and 
that of King, and as such, received the assets of both. It be- 
came necessary for him to determine whether the slaves _pur- 
chased by Calhoun at his own sale, were his property or the 
property of King’s estate, and it appears that he elected to consi- 
der them as the property of the latter. This is demonstrated by 
his acts, showing most unequivocally, that he did not consider 
the estate of Calhoun entitled to the property. He hired out the 
slaves as the property of King’s estate, and after the sale made 
by the coroner, of the same slaves, to satisfy a judgment obtain- 
ed against him as the representation of King’s estate, he reported 
to the orphans’ court, the balance of the judgment not satisfied by 
the sale, as the debt due the judgment creditor, on reporting King’s 
estate insolvent. 
He had the undoubted right to consider the property as be- 
longing to the estate of King, and to treat it as such, if justified 
by the facts of the case, and if the same result would have been 
produced by a proceeding in equity, to set aside the sale; as it 
cannot be doubted that a party may do that voluntarily, which a 
court of equity will compel him to do, and from the previous exa- 
mination, it appears that he did precisely what a court of equi- 
ty would have directed, upon a proceeding to set aside the sale and 
purchase made by Calhoun. He is, therefore, estopped by his 
> own act, from saying, that the slaves sold by the coroner, were 

not assets of King’s estate. It would be the grossest injustice, 
* to permit him to treat the slaves as the property of the estate of 
King, until they are seized and sold for the payment of its debts, 
and then claim them as belonging to the estate of Calhoun. 

The principle upon which this portion of the case rests, was 
the ground of the decision in Draughon v. French’s adm’r, [4 Por- 
ter, 352}—that where one becomes possessed of two estates, as 
the legal representative of both, as he cannot sue himself, he will 
be presumed to retain what is due from one to the other, wheth- 
er it be a debt, or unliquidated damages. 

Without, therefore, examining the other questions raised upon 
the record, it follows from the view here taken, that the court err- 
ed in the refusal to give the third charge moved for by the de- 
fendant. 

The other charges of the court affirming the validity of the 
purchase by Calhoun, unless there was an express intention 


























JUNE. TERM, 1844. 899 








The Intendant and Council of the town of Marion vy. Chandler. 








found by the jury to defraud creditors, were wrong in point of 
law, and although to a certain extent abstract, yet its direct ten- 
dency was to mislead the jury, by placing the decision upon a ques- 
tion not material to the inquiry before them. Let the judgment 
be reversed, and the cause remanded. 





THE INTENDANT AND COUNCIL OF THE TOWN 
OF MARION v. CHANDLER. 


1. The Circuit Court may take jarisdiction by certiorari, of a case in which the 
intendant of a corporate town has rendered a judgment against a person resi- 
dent within the same, for the violation of one of its by-laws. 

2, An act incorporating a town, authorised the enactment of by-laws “ to re 
strain and prohibit every species of gambling, drunkenness, &c.; to grant li- 
cences to the retailers of spirits and liquors; to regulate and restrain them when 
deemed a nuisance ;” and to pass all such by-laws consistent with the consti- 
tution and laws of this State, as may be necessary, &c. Under this grant of 
power, the corporation passed an ordinance prohibiting the retailing of spiritu- 
ous or fermented liquors within the corporate limits, without first paying to its 
treasurer the sum of one thousand dollars fora license for one year; and for 
retailing without such licence, a penalty of ten dollars a day was imposed, and 
made recoverable by warrant before the intendant, &c.: Held, that this by. 
law was authorized by the act of incorporation. 


Wrir of error to the Circuit Court of Perry. 


This was a proceeding commenced by a warrant issued by 
the Intendant at the suit of the plaintiff, for the breach of one of 
its by-laws, which imposed a penalty for the retailing of “spiritu- 
ous or fermented liquors, within the corporate limits of the town 
of Marion, without first obtaining a licence for one year from 
the clerk of the said corporation.” Upon the return of the war- 
rant, a judgment was rendered against the defendant for the sum 
of ten dollars and costs. Afterwards the proceedings were re- 
moved by certiorari to the circuit court, at the defendant’s in- 
stance, where the plaintiff moved that the same might be dis- 
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missed. But this motion was overruled, the judgment of the In- 
tendant reversed, and the plaintiff taxed with the costs. 





T. Curon and H. Davis, for the plaintifi—made the follow- 
ing points: 1. The circuit court had no jurisdiction of the case as 
it arose under the by-law ofa corporation. 2. The plaintiff in 
virtue of its corporate authority might prohibit the retailing of 
spirituous liquors within the town, unless a licence was first ob- 
tained; and it was competent for the corporate authorities to pre- 
scribe the price. [Acts of Leg. 1834-5, p. 58-9; Acts of 1843-4, 
p- 57; 7 Cow. Rep. 585, 606; Ang. & Ames on Corp. 64; 3 Ala. 
Rep. 137-9, 141-3; State v. Estabrook, at this term.] 

No counsel for the defendant. 


COLLIER, C. J.—There can be no question, but it was com- 
petent for the circuit court in virtue of its, general jurisdiction to 
award a certiorari in the present case, Ex parte Tarlton, [2 
Ala. Rep. 35,] determines such to be the appropriate remedy 
where a new jurisdiction is created by statute, and the court ex- 
ercising it, proceeds in a summary method, or in a course differ- 
ent from the common law. If the circuit court could not correct 
or annul an improper judgment rendered by an officer of the 
corporation under one of its by-laws, the party aggrieved would 
be remediless; for this court, under its general superintendence 
and control of inferior jurisdictions, could not interfere, until the 
cause had been acted on, either by the circuit or county court, or 
court of chancery. {[John, a slave, v. The State, 1 Ala. Rep. 
95; The State ex rel. Williams, id. 342. ] 

The second section of the act of 1835, “to incorporate the town 
of Marion,” enacts, “that the said corporation shall have power 
to ordain all such ordinances and resolutions, and make all such 
regulations, as may by them be deemed necessary for the good 
order and government of said corporation, which may extend 
to the preservation of health, to prevent and remove nui- 
sances, &c.; to restrain and prohibit every species of gam- 
bling, drunkenness, &c.; to grant licences to the retailers of 
spirits and liquors; to regulate and restrain them when deemed a 
nuisance, &c., and in general to pass such by-laws not contrary 
to the constitution ofthis State, and the laws thereof, as the cor- 
poration shall from time to time deem expedient and necessary to 
carry into effect, the meaning and intention of this act, &c.” 
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Under the authority of this section, the corporation, at the re- 
quest of a large majority of the adult-males, resident within the 
town, passed an ordinance inhibiting the retailing of spirituous or 
fermented liquors within the corporate limits, without first paying 
to the treasurer of the corporation, the sum of one thousand dol- 
lars, for a licence to be issued by the clerk, which shall be opera- 
tive for one year. For each days infraction of this ordinance, a 
penalty of ten dollars is recoverable by warrant, before the In- 
tendant, &c. 

The object of the corporation in requiring retailers to pay for 
a licence, a sum so much beyond what the legislature have re- 
quired by the general law upon the subject, was doubtless, to pro- 
hibit the business of retailing within the limits in which its legis- 
lation operates; and we will therefore consider the ordinance as 
prohibitory. The question then is, was the enactment of the or- 
dinance within the scope of the powers conferred by the charter. 

It is said that the by-laws ofa corporation must not be incon- 
sistent withits charter; for this instrument creates it an artificial 
being, imparts to it, its power, designates its object, and usually 
prescribes its mode of operation. It is the fundamental law of the 
corporation; and in its terms and spirit, is a constitution to the 
petty legislature of the body, acting by and under it. [Ang. & A. 
on -Corp. 281-2.] The incidental power of a corporation to 
make by-laws results from the necessity of such a power, to ena- 
ble the body politic to answer the purposes for which it was cre- 
ated, and can be applied to nothing else; and though the power is 
conferred by the express terms of the charter, yet the reasonable 
construction of this particular grant is, to consider it as a mean to 
the company for the accomplishment of the purposes of the prin- * 
cipal grant of incorporation, and of course to be limited in its ex- 
ercise to those purposes. [Id. 268.] The legislative power of a 
corporation is restricted by the constitutional and statute law of 
the State in which it is established. Indeed, whenever a by-law 
seeks to alter a well settled and fundamental principle of the com- 
mon law, or to establish a rule interfering with the rights, or en- 
dangering the security of individuals or the public, a statute or 
other special authority, emanating from the creating power, must 
beshown to legalize it,either expressly or by implication. [Id.275.] 

Again: The power to make by-laws, supposes the power to 
enforce them by pecuniary penalties, proportionable to the of- - 
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fence. The reasonableness of the penalty must be determined 
by the nature of the oflence, but it must be for a sum certain.— 
(Ang. & A. on Corp. 302; The Mayor, &c. of Mobile v. Yuille, 
3 Ala. Rep. 137.] Whether a by-law is reasonable or not, is a 
question for the court solely; but to set it aside, for unreasonable- 
ness, there should be no equipoise of opinion upon the matter, but 
it should be demonstrably shown. [Ang. & A. on Corp. 298-9.] 

It has been held that a by-law of a municipal corporation im- 
posing a penalty for an offence, is not void, merely because a 
general law of the State prescribes a punishment for the same of- 
fence. [Rogers v. Jones, 1 Wend. Rep. 237. See also, 1 Bay’s 
Rep. 382.] 

We will not inquire whether, under the first part of the sec- 
tion which authorises the adoption of general police regulations, 
it was competent for the corporation to have enacted the ordi- 
nance in question, but we will inquire whether the authority to 
grant licences to the retailers of spirits and liquors; to regulate and 
restrain them when deemed a nuisance,” does not confer upon 
the corporation the power to prohibit retailing within its limits. 
“Regulate” may be thus defined, viz: To adjust by rule, or es- 
tablished mode—'T’o put it good order—To subject to rules or 
restrictions: “Restrain,” means to check; to hold from action, &c. 
to repress; to suppress; to abridge; to limit; to confine; to withhold; 
to forbear. 

It will be admitted, that the term “grant,” by implication, ne- 
cessarily conferred the authority to prescribe the manner in 
which licences to retail should be obtained. We do not mean 
by this, that it invested the corporation with unlimited power 
over the subject, and that it was competent for it to fix the price 
of alicence at any sum, no matter how large, or that it could im- 
pose unreasonable restrictions upon the mode of obtaining it.— 
But the charter does not merely authorise the corporation to 
grant licences; it goes further and gives the power to regulate 
¢etailers, and when deemed a nuisance, to restrain them. That 
is, to declare the mode in which the business shall be carried 
on, to subject it to rules and restrictions, that gocd morals 
may be preserved; and if this shall become impracticable, 
and it is supposed that retailers incommode or annoy, or are of- 
fensive or noxious to the people of the town, then to withhold li- 
cences, and thus suppress the business. This is but a mere para- 
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phrase of the grant of power we are considering, and we think, 
is so palpably just, as scarcely to require further amplification. 

It occurred to us upon the first presentation of the question, that 
it was well worthy of inquiry, whether it was competent for the 
corporation to do more than restrain retailers whom it had pre- 
viously licensed, or whether its laws must not be directed against 
individuals who were guilty ofa nuisance. But more reflection 
has satisfied us, that it was within the sphere of its competency to 
repress the business of retailing, if deemed a nuisance. Upon any 
other hypothesis, the term “restrain,” would be entirely inopera- 
tive; for the terms “grant” and “regulate,” would confer ample 
power, so far as retailers are individually concerned, to adjust their 
mode of carrying on the trade, and by appropriate rules to keep 
them inorder; and if not, to withdraw alicence, at least to refuse its 
renewal for a breach of any of the regulations of the corporation. 

We are not to understand that “nuisance” was used in the char- 
ter in a sense strictly technical, but in its usual and popular ace 
ceptation; this is indicated by the connection in which it is found. 
If it was intended thereby to designate an offence known to the 
law, then it would be necessary that there should be a trial and 
conviction in order to establish its commission. No trial is con- 
templated, but it is enough if retailing is “deemed a nuisance.”— 
Here, the corporate power to whom pertains the functions of lo- 
cal legislation, are to determine, whether retailing is a nuisance, 
so as to warrant the exercise of the extraordinary and high pow- 
er of restraining it. 

It follows from what we have said, that the by-law under 
which the proceeding in the present case was instituted, was au- 
thorised by the power conferred by the act of incorporation.— 
The penalty prescribed as a consequence of its violation seems 
to be reasonable, and is not objectionable for uncertainty. No 
question has been made as to the power of the legislature to con- 
fer upon a corporation of its creation, the right to prohibit the re- 
tailing of liquors within its limits; and as we are inclined to think 
that such an act is within the competency of legislation, we will 
not now attempt to consider the point. 

Without adding any thing as to the expediency of the restrain- 
ing by-law, in a town which its inhabitants are seeking*to make 
distinguished for its institutions of learning, it may be remarked 
that it was demanded by the almost unanimous voice of the peo- 
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ple who were authorised to decide; and is not consequently the 
ill judged or inconsiderate act of the few who enacted it. 

Our conclusion is, that the judgment of the circuit court is re- 
versed, and the cause remanded. 





LACY v. LE BRUCE AND PRINCE. 


1; Where the same person was a partner in two partnerships, and one of the 
partnerships executes its note to the other, or becomes otherwise indebted, the 
death of the common partner removes the impediment to a suit at law to re- 
‘cover the demand, and the survivor of the one concern may sue the survivors 
of the other, at law. 


Warr of error to the Circuit Court of Sumter. 


Assumpsit by Lacy as the surviving partner of one Bates, 
against Le Bruce and Prince, also the surviving partners of the 
same Bates, but in a different firm. The note declared on, is 
made by the firm of S. Bates & Co. and is payable to the steamer 
Favorite. 

At the trial, it was in evidence that Lacy and Bates were the 
owners of the steamer Favorite, and were intended by that de- 
signation in the note; also, that Bates was dead. The defend- 
ants proved that Bates was a member of the firm by which the 
note was made. 

_ On this state of proof, the court instructed the jury, that if 
Bates was a member of the firm designated by the steamer Fa- 
vorite, the payees of the note, and was also a member of the firm 
making the note, then the plaintiff could not sustain this action. 

The plaintiff excepted to this charge, and it is now assigned as 

error. 


Buiss, for the plaintiff in error, insisted that the rule, which 
would have prevented a suit on this note, in the lifetime of Bates, 
is technical, and applicable solely to the remedy; and whenever 
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the legal obstacle is removed by his death, his survivor in the 
one firm could properly maintain the action against the survivors 
of the other firm. There is no such relation between the sur- 
vivors as requires them to go into equity; nor could they do so. 
As illustrative of the rule, he cited Clay’s Digest, 323, § 63; 1 
Chitty’s Plead. 12; 3 Term, 433; 5 ib. 493; 6 ib. 582; Smith v. 
Strader, 9 Porter, 446; Hazelhurst v. Pope, 2S. & P. 259; Smith 
v. Lasher, 5 Cowen, 688; Pitcher v. Burrows, 17 Pick. 361. 


Lyon, contra, cited and relied on Tindal v. Bright, Minor, 103; 
Mainwaring v. Newman, 2B. & P. 120; Moffat v. Milligan, 2 
ib. 124. 


GOLDTHWAITE, J.—The question in this case is, whether 
the surviving partner of one partnership can sue the surviving 
partners of another, for a debt, when the deceased partner in 
each of the partnerships is one and the same person. In this 
statement of the question, it will be perceived that the evidence 
of the debt, in the form of a written admission, or as a promissory 
note, is laid out of view: and we present it thus, because, in our 
opinion, the nature of the evidence by which the debt is made 
manifest, does not affect the principle which must governit. It 
will become obvious to one who will consider such a case, that 
if the common partner was alive, and the unsettled demand be- 
tween the two partnerships could not be amicably adjusted, there 
would be great difficulty in ascertaining how soon a suit in equity 
could be brought. A suit at law would be out of the question, 
inasmuch as the common partner could not sue himself; nor 
could an action be maintained by his partner because of his not 
having the entire legal interest in the debt. But although it is 
difficult to conceive how redress would be come at, as between. 
the two concerns, it is not so to determine that a duty is owed by 
the debtor partnership. If, then, this duty continues to be due 
from the survivors of the one partnership to the survivor of the 
other, after the death of the common partner, what reasons are 
there that it should not be enforced at law? or that the parties 
should be forced into equity? Perhaps these questions will be 
best answered by agconsideration of the interests which survive 
to the other partners where one of a partnership dies. All the 
debts of the partnership at once become the debt of the survivors, 
114 
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and the personal representative of the deceased partner is not 
bound ; though, in equity, he is yet liable. On the other hand, 
all the choses in action of the partnership pass at once to the sur- 
vivor, and the personal representative has no legal interest in 
them. It has been held in many cases, that where a partnership 
has made a note or bill to one of the partnership, it may be as- 
signed so as to give the holder a right of action against the part- 
nership. [Smith v. Lasher, 5 Cowen, 688; Pitcher v. Burrows, 
17 Pick. 361; Hazelhurst v. Pope, 28. & P. 259; Smith v. Stra- 
der, 9 Porter, 446.] All these cases recognize the same general 
principle, which is, that a debt or obligation may be created to 
one partner by the firm; and that this may be assigned by him 
whenever that intention is declared by a note or bill. A pro- 
mise by a partnership to pay a sum of money to one of the patt- 
ners, when there is no agreement that he may assign it, may al- 
ways be considered as clogged with the equity of being charge- 
able with any balance he may owe the firm upon a settlement 
of all its business; but we think there is no such equity existing 
when there is a common partner in two partnerships, and the 
one promises to pay or is indebted to the other in a sum of money. 
In such a case, there is a moral obligation that the debt shall be 
paid, and nothing stands in the way of a legal suit but the circum- 
stance that the common partner would be both plaintiff and de- 
fendant. Whenever this impediment is removed by his death, 
the demand is assigned by operation of law, and a legal right 
of action is invested in his survivor. The personal representa- 
tive of the deceased partner has no interest whatever in the suit 
between the two partnerships, or rather between the survivors of 
them. Indeed, it is difficult to imagine why a suit in equity 
should be necessary to enforce such a right; for it is certain that 
the interest of the personal representative is perfectly equipoised 
between the two concerns. To him, itis a matter of entire indif- 
ference which succeeds, as the diminution of the assets of the 
one will increase those of the other to precisely the same extent. 
The case is doubtless one of first ithpression; but that is no reason 
by itself for forcing a suitor into a court of equity to obtain a rem- 
edy for a clear legal right. We have, on one occasion, endeav- 
ored to show that courts of law will mould their proceedings to 
afford a remedy at law, although at first view the remedy may 
seem inconsistent with principles generally recognized. [Elliot 


























JUNE TERM, 1844. 907 











Askew v. Weissinger, Ex’r. 








v. Montgomery, 4 Ala. Rep. 600.] In the present case, it seems 
to us that if the parties were sent to a court of equity it would 
be to litigate a right which all the elementary writers admit to 
be entirely of a legal nature. Neither party there would have 
any rights different in any manner from what they now are; nor 
have these rights any connexion with those of third persons, 
which prevent a full adjudication in a court of law. 

For these reasons, we are of opinion that the suit is properly 
brought; and, therefore, the judgment of the circuit court is re- 
versed, and remanded. 





ASKEW v. WEISSINGER, Ex’r. 


1, An account filed against an insolvent estate, is not, under the statute, previ- 
ous to the passage of the act of 1843, sufficiently proved, by an affidavit of its 
correctness, made at the time it is filed, but if objected to, it must be proved 
according to the course of the common law. 


Error to the County Court of Perry. 


4 


Davis, for plaintiff in error. 
T. Cumton, contra. 


ORMOND, J.—This case, as it regards the jurisdiction of 
this court, is in the same condition as the case of Cawthorne v. 
Weissinger; but as the case has been argued upon its merits, it 
is proper we should express our opinion upon it. The 10th and 
11th sections of the act of 1843, [Clay’s Dig. 194,] provide that an 
affidavit should be filed with the account in the clerk’s office 
against an insolvent estate, which if not contested within nine 
months after the estate is declared insolvent by the administrator, 
or the creditors in his name, should be sufficient proof of the ac- 
count. That statute, however, does not apply to this case. 

By the old law, creditors were allowed “to file the evidences 
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of their claims” in the clerk’s office, [Aik. Dig. 154, § 7,] which 
by a fair construction, would probably apply to a sworn account, 
as it could in no other way be evidence. This, however, was 
merely prima facie evidence of the claim, and if other proof was 
required, it was necessary that it should be made, or the claim 
would be rejected. 

The claim, therefore, against an insolvent estate, must, like any 
other, if contested, be proved according to the course of the com- 
mon law, and the court was correct in rejecting the affidavit of 
James Abbot, establishing the correctness of the account, be- 
cause it was taken ex parte. The deposition of Toller, taken 
with notice, merely proves that the charges were reasonable, but 
he knows nothing of the account. The court, therefore, did not 
err in excluding it, and in refusing to allow the account, it being 
contested by the executor. 

Let the writ of error be dismissed. 





GRIFFIN v. THE BANK OF THE STATE OF 
ALABAMA. 


1, The notice issued at the suit of a Bank requirifig its debtor to answer to an al. 
legation of indebtedness, is process to bring the latter into court ; but after the 
motion for judgment has been submitted, it may be regarded as a motion in 
writing, identifying the debt, to which the defendant may either demur or 
plead to issue. 

2. Where a notice of a motion for judgment in favor of a Bank states the time 
when the note was discounted, so as td show that it was before it bears date, 
this.statement, as it is unnecessary, may be treated as surplusage. 

3. A notice at the suit of a Bank need not be dated, unless the date is made ma- 
terial by a reforence to it, as indicating the time when the motion will be 
made, &c.; and although the indorsement of its receipt by the sheriff shows 
that the notice was placed in his hands before the maturity of the debt, yet if 
it is not served until after the debt is due, no objection can be made to this 
defect in the notice. . 

4. A defendant cannot object on demurrer that he is not regularly before the 
court; if such an objection be available, he must plead in abatement. 

5. The plea of non assumpsit to a notice of a motion for judgment at the suit of 























JUNE TERM, 1844. 909 








Griffin v. The Bank of the State of Alehesns, 


the Bank, throws upon the plaintiff the onus of proving the material facts 
stated in tho notice ; and if the note sought to be recovered is misdescribed as 
to the time of its maturity, the variance will be fatal to the motion. 


Wrir of error to the County Court of Tuskaloosa, 


This was a procecding by notice and motion, at the suit of the 
defendant in error against the plaintiff. The notice set out, that 
the defendant below, as principal, and Thomas L. Holly and 
George W. Butts, as his sureties, were indebted to the president 
and directors of the Bank of the State of Alabama, by a note dis- 
counted by the Bank on the 2d February, 1840, made for the 
sum of five hundred and twenty-six dollars, bearing interest at the 
rate of eight per cent. per annum from its date, and dated the 1st 
February, 1843, payable to the president and directors of the 
bank of the State of Alabama, and payable and negotiable at.the 
bank, for value received, twelve months after date, &c. The 
notice then informed the parties that the president of the bank 
would move the county court of Tuskaloosa county, at the next 
term thereof, to be holden on the 2d Monday in May, 1848, for 
judgment against each of them, for the amount-due on the note, 
with interest, &c. The notice is tested of the 21st of December, 
1843, and was regularly served on Griffin, but returned «not 
found” as to Holly and Butts, ‘ 

The defendant demurred to the notice, and the demurrer being 
overruled, he pleaded non-assumpsit; issue being thereupon join- 
ed, the cause was submitted to a jury for trial. From a bill of 
exceptions sealed at the instance of the defendant, it appears that 
the notice, together with the certificate of the president of the 
bank, that the debt sought to-be recovered was really and bona 

jide the property of the bank, were read in evidence without ob- 
jection. The plaintiff then offered a note in the following words, 
to sustain the issue on his part: 

“Talladega county, 1 February, 1843.—On the first of June 
next after date, we, David A. Griffin, as principal, and Thos. Li 
Holly and George W. Butts, as securities, jointly and severally 
promise to pay the president and directors of the bank of the 
State of Alabama, five hundred and twenty-six dollars, negotiable 
and payable at said bank, for value received, with interest from 
date, at eight per cent. per annum.” 

“Taken, 2d February, 1843.” 


~ 
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This note was subscribed by the defendant and his sureties, as 
alleged in the notice, but-it varied from the description therein 
made, and the defendant objected to its admission. His objec- 
tion was overruled, and he thereupon excepted. A verdict was 
returned for the plaintiff} and a judgment was rendered accord- 
ingly. 


T. D. Crark, for the plaintiff in error, insisted, that the notice 
was inconsistent in itself, and was demurrable; but even if unob 
jectionable upon its face, it did not correctly describe the note 
which was sought to be recovered; and it should have been ex- 
cluded from the jury. [2 Ala. Rep. 346, 505; 5 id. 27.] 


B. F. Porrrr, for the defendant, contended that the notice was 
only process in the cause intended to bring the defendant into 
court, and that a demurrer to it could not be entertained. That 
it had served its purpose when it had been executed on those to 
whom it was addressed; it was not permissible for a defendant to 
plead to it, in order to make up an issue, and then object that 
the evidence of the debt adduced, was inaccurately describ- 


ed. ' 


COLLIER, C. J.—The notice issued at the suit of a bank 
against its debtor, is certainly process by which the latter is to 
be brought into court to answer to an allegation of indebtedness. 
But after the motion is made, which it informs the party will 
be submitted, it is something more thian process; it is then to be 
regarded as the motion in writing identifying the debt sought to 
be recovered, and against which the defendant may urge any 
ground of defence recognized as available, according to legal 
forms. The notice, then, may be assimilated to a declaration: it 
subserves the purpose both of a writ and declaration, though it 
need not be so formal or techical in its allegations as the latter. 
Yet it should set out the evidence of indebtedness with such pre- 
cision that the defendant may know, from an inspection of the no- 
tice itself, against what he is called on to make defence. From 
this view, it will follow, that it is allowable for the defendant ei- 
ther to demur to the notice, or plead to issue. 

It is insisted that the demurrer interposed in the county court 
should have been sustained, because the notice states that the 
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bank purchased the note about three years before it was madey 
and because the notice issued previous to its maturity. 

In respect to the recital in the notice of the time when the note . 
was discounted, this is certainly irreconcileable with the descrip- 
tion, and allegation as to its date that follows. But as it is not 
essential to a notice in such case, that it should state at what time 
the bank became the proprietor of the paper, we think the recital 
in this respect might be treated as surplusage, and where it dis- 
agrees with the description, be stricken out, without prejudicing 
in any manner so much as is material. 

Where a suit is brought in the ordinary form, by a capias ad 
respondendum, it would be competent for a defendant to object 
that the action was instituted before the maturity of the debt; 
and in such case, the teste of the writ would be looked to, for 
the purpose of ascertaining when the action was commenced. 
[Randolph v. Cook & Ellis, 2 Porter's Rep. 286.] But in a case 
like the present, no suit is pending until the motion is in fact sub- 
mitted. The notice need not be dated, unless the date is made 
material by a reference to it as indicating the time when the mo- 
tion will be made, &c. Hence the date, or the want of it, where 
it is not necessary to support some essential part of the notice, 
cannot prejudice the plaintiff. 

The time when the county court was to be holden, is to be as- 
certained by the date of the notice, and thus far the date would 
be essential to its regularity, if the time did not otherwise appear. 
But the sheriff’s return shows, when the notice was received by 
him and served on the defendant; and when this is referred to, 
it is sufficiently apparent at what term it was proposed to move 
for judgment. It cannot be objected to this view, that taking the 
description of the note contained in the notice to be correct, the 
notice was placed in the sherifi’s hands previous to the maturity 
of the note. Be this as it may, the indorsement of the receipt 
may be considered as wholly unimportant, and as the notice 
was not executed until after the debt became due, it may be re- 
garded as a good notice in the sheriff’s hands for the time inter- 
vening between its service and the maturity of the note. But 
were the law otherwise, the defendant could not object on de- 
murrer that he was not regularly before the court; his appear- 
ance generally would preclude such an objection, and if it could 
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( be made available in “~~ form, it w ould be available by plea in 
* abatement. 

The plea on which issue was taken, was a denial of the cause 
of action disclosed in the notice, and threw upon the plaintiff the 
nus of proving that the defendant, with the sureties designated, 
had: made. a note substantially conforming to that described:— 
The note produced at the trial is dated the 1st of February, 1843, 
and due on the first of June thereafter, while that described bears 
the same date, but is alleged to be due twelve months thereafter. 
This variance cannot be regarded as ‘immateral. If the descrip- 
tion is correct in the notice, (and if otherwise we cannot know 
it,) the note adduced as evidence was due eight months before 
that described in the notice, matured. For this discrepancy, it 
should have been rejected; and for not so adjudging the law, the 
county court erred. Its judgment is consequently reversed, and 
if desired, the cause will be remanded. 














ABATEMENT. 


1, "Where a suit is brought in the name of one person, for the use of another, the 
defendant may plead either in bar or abatement, that the nominal plaintiff was 
dead at the commencement of the suit.—Jenks v. Edwards, use, &c 

2. An action of debt qui tam, to recover the penalty for issuing a marriage license 
to a minor, without the consent of his parent or guardian, is abated by the 
death of the plaintiff, so that it cannot be revived by his personal representative. 
Quere—Whether it might not have been continued by the State.—Fairley v. 
BG, ME DiGi os ai ieknsivctisciscamesite odciapaipeseasackeiissbeeiehgeiaecdn .375 

3. It is irregular to join two distinct matters of abatement in the same plea, ant 
such a plea is bad on demurrer.—Cobb v. Force, Brothers g Co............468 

4. The right of a‘freeholder to be sued in the county of his residence, isa perso. 
nal privilege, and cannot be pleaded by any other party to the suit; therefore, 
a joint plea by two defendants, one of whom is liable to the suit, is bad.— Wea- 
ver and Gains v. Crenshaw 

See Attachment, 1. 

See Ejectment, and Trespass to try Title, 3. 

See Pleadings, 60. 


See Process, and Service of, 1. 


ACCOUNTS. 


1. Where the parties have settled their accounts and struck a balance, which has 
been adjusted by cash, or with a security for its payment at a future day, it 
is incumbent upon the party cemplaining of fraud or mistake, by suit in chan- 
cery, to allege it specially in his bill, and°to establish the allegation by proof ; 
and the agreement by the parties that errors should be corrected, does notre 
lieve the complainant from the onus of proving a mistake.— Langdon, et.al. ¥. 
BONGO BOT. «. ccccccciecsccrsccccsssccssscesssesscbosccvessboibsdedeessonsascsoisall 

2. Ifa party to whom an account is rendered, admits its correctness, it becomes 
a stated account; or ifhe retains it and makes no objection within a reasona- 
ble time, his silence will be construed into an acquiescence in its justnees, and 
he will be bound by it, as if it wasa stated account.—Ibid. 


ACTION. - 


1, An instrument, purporting to be a bill of exchange, which does not direct to 
whom the money is payable, may be the foundation of a suit, in the name of the 
person from whom the consideration moved, and to whom it was delivered by 

115 
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ACTION—continued. 
the drawer; but an action cannot be maintained thereon, by athird person, as 
bearer.—Prewitt vy. Chapman 

2. An action against a sheriff for failing to levy process, cannot be supported by 
proof that the money had been collected by him.—Griffin v. Ganaway 

3. Where claims are placed in the hands of a third person, to collect and pay 
over to the creditors of the proprietor, an action for the failure to collect them, 
and pay over the amount, may be maintained by the latter—the creditors being no 
parties to the arrangement, or their demands being paid by him.—Mardis’ 
Adm’'rs v Shackleford 

4. A judge of the county court is authorized to issue the writ of habeas corpus in 
all cases where the detention is claimed by virtue of civil process, and is empow- 
ered to judge of its validity in every aspect; he is therefore not liable to an action 
for discharging a debtor arrested on a ca. sa.—Morrow § Nelson vy. Bird. 834 


See Execution, Writ of, 5. 
See Frauds, Statute of, 4. 
See Partners and Partnerships, 10. 


ACTION, QUI TAM. 

1, An action of debt qui tam, to recover the penalty for issuing a marriage license 
to a minor, without the consent of his parent or guardian, is abated by the death 
of the plaintiff, so that it cannot be revived by his personal representative — 
Quere—Wether it might not have been continued by the State—Fairley v. 
Davis, Adm’x 


ADMIRALTY PROCEEDINGS. 

1. The lien given ona steam-boat, by the act of 1836, for failing to deliver goods 
as specified in the bill of lading, continues until the first day of July next after 
the non-delivery, according to the termsof the bill.— Steamboat Robert Morris 
and owner v. Williamson 

2. The lien thus created, whea goods are damaged, is not waived by their accept- 
ance by the consignee or owner ; nor by a receipt specifying that they have been 
received in goodorder. ‘To make a waiver there must be a knowledge of the 
injury, and an intention to abandon a remedy; or some contract which is ins 
consistent with the existence of the lien. —Ibid.............:.ceeeecceeeeeee scenes DO 


ALTERATION OR ERASURE, 


1. The addition of the words “ without defalcation or set-off,” to a promissory 
Note, without the consent of the maker, is a material alteration, but if made 
by a stranger, without the knowledge or consent of the payee or holder,will not 
vitiate the note.—Davis v. Carlisle 

2. If it be shown that the alteration has been made, but it is not proved by whom, 
the jury may, inthe absence of proof to the contrary, infer that i: was made 
by the payee or holder, but the court cannot draw such inference as matter of 
law.— Ibid, .........+++ seniaeensaaneenee 


AMENDMENT. 
1. Where a judgment by default is rendered against the drawer of a bill of ex- 
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AMENDMENT—continued. 
change payable ijn another State, which includes the charge of protest, without 
any proofof what the law authorizes therefor, the judgment is not reversible, but 
will be amended as for a clerical misprision under the*act of 1824, by excluding 
the notarial fees—Craw ford v. The Branch Bank at Decatur 

2. Itis discretionasy with a court to permit a garnishee to amend his answer, and 
that even after an issue hasbeen tried between the plaintiff and one to whom 
the debt attached is supposed to be transferred.—Buford v. Welborn. 818 

3. A mistake of the clerk in stating the parties in the minutes of the judgment en- 
try, is a clerical misprision, amended by other parts of the record.— Patterson & 
Hinson v. Burnett, Adm’r 

See Appeals and Certiorari, 6. 


APPEALS AND CERTIORARI. 

1. In an appeal ease, where the judgment is for a less sum than twenty dollars, it 
is error to render a final judgment by default, unless the debt is ascertained by a 
writing. In other cases, the facts must be examined by the court, and its judg- 
ment given on them.—Kenum v. Henderson 

2. & stranger to a judgment or decree of the orphans’ court, camnot carry it by 
certiorari to the circuit court ; and if the circuit court should determine on the 
emors assigned, its judgment will be reversed and remanded, that the order 
granting the certzorari may be quashed; and this may be done on the applica- 
tion of the party at whose instance the cause was removed into the circuit court. 
Watson, Adm’r v. May 

3. Where sixteen judgments, between the same parties were rendered by a jus- 
tice of the peace, and removed by certiorari to the county court, it was com. 
petent for the court to direct that but one bond should be executed, as the con- 
dition on which the certiorari and supersedeas should issue.—Cooper v. Mad- 
OE  scisssenctinian ce dninnb anni sitepinnpes iiiahentansinnsbimieniinpmnipaininactiiaae fearon 431 

A.. Where several suits are depending between the same parties, on appeal or by 
certiorari from the judgment of a justice of the peace, the court may, at the in- 
stance of either party, direct a consolidation, unless the party objecting can 
show that he will in some way be prejudiced thereby.—Jb............... pase A31 

5. When a suit is commenced by one for the use ef another, in a justice’s court, 
and an appeal is taken by the plaintiff, it is no defect if the name of the nomi- 
nal party is omitted in the appeal bond —McBarnett and Kerr vy. Breed. 476 

6. The surety in an appeal bond is only liable to the extent of the penalty of the 
bond, and when that is only 5 25-100 dollars, this court will judicially notice 
that the costs must exceed that sum. It will therefore correct the judgment 
asa clerical mis-entry, and amend it so as to render judgment, against principal 
and surety, for the costs, not exceeding the penalty, and for the excess against 
the principal only, at the costs of the plaintiff in error.—Jb...... Sete eeereeees 476 

7. The bond required to be executed upon the prosecution of an appeal from a 
judgment rendered by a justice of the peace, is, only a means provided by sta. 
tute for the continuance of the litigation in the appellate court, and does not im. 
pose upon the sureties an obligation other and greater than that to which the ap- 
pellant is liable : consequently, where one sued as administratrix, appeals, she 
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“APPEALS AND CERTIORARI—continued. 


may plead that the estate she represents has been declared and adjudged insol- 
vent, and if her plea is sustained, no judgment can be rendered against her sure- 
ties on the appeal bond.—Lunsford, use, ¢-c. v. Baskins’ Adm’z............ 512 
8. The Circuit Court may take jurisdiction by certiorari, of a case in which the 
intendant of a corporate town has rendered a judgment against a person resi- 
dent within the same, for the violation of one of its by-laws.— The Intendant 
and Council of the town of Marion v. Chandler...........0...++e000-0seseeeerevees 899 


See Error, and Writ of, 19. 


ARBITRATION AND AWARD. 


1, Where a case, in which the amount in controversy exceeds fifty dollars, is sub- 
mitted to arbitration; upon the order of a justice of the peace, under the act of 
1824, if one-half of the referees sign an award, is it competent to show that 
some of the others who did not sign it, gave their assent to it; or if the award 
isso defective as not to conclude in itself the controversy submitted, can it be 
assisted by parol proof ?—Hubbert v. Collier, by his next friend, gc. 269 

2, Where a plaintiff, suing by a prochein ami, describes himself in the writ and 
declaration, as an infant under the age of twenty-one years, and the defendant 
pleads “‘ not guilty,” and ‘accord and satisfaction,” the pleadings admit the 
plaintiff’s infancy ; and insuch case, a submission to arbitration and award not 
being obligatory on him, may be rejected as evidence.—Jb.......-....+-..-.- 269 


ASSUMPSIT, ACTION OF. 


1. L, K and B are co-sureties for a defendant in a detinue bond, conditioned to 
deliver a slave in the event ofa recovery : pending the suit, L desires K, in whose 
possession the slave has remained, to deliver the same to the sheriff in discharge 
of the bond. K refuses, and afterwards delivers the slave to the defendant in 
the detinue suit, by whom it is run off, and thereby the sureties have to answer 
onthe bond. The slave is afterwards regained, through the exertions of L and 
B, and sold. The proceeds, when divided between L, K and B, fall short of the 
sum paid by them. Ifthe slave had not been eloigned, it would have sold for 
a greater price : Held, that these circumstances did not warrant an action of as. 
sumpsit, by L against K, and that the evidence was properly excluded in that 
Seam of aqtion— Trang ¥.. Henl.........0080..000cccesveccccsessesemesseiscscesvceses 100 

2. A recovery ona count for money had and received, cannot be had on proof that 
the administratrix of one executing a receipt for the collection of several claims, 
paid on demand, one of the claims, and refused further to account or to explaim 
the other items of the receipt —Baskin, Adm’z v. Sample.................00+- 255 

3. To recover on the money count, it is necessary to prove that the money has been 
received, or at least some proof must be made from which such an inference can 
Be I I ain sctnicnncccneccenendensintensnssencsscmissscesenhenpensecisetesavesngs 255 

4. Where an intestate, at the time of his death, had an account with a bank, as 
the depositor of money, and the administrator deposited in the bank his letters 
of administration, which entitled him to check forthe money, though he per- 

mitted it to remain there to intestate’s credit: Held, that there was not sucha 

yeception, or control of the money, as made the administrator liable, indivi. 
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ASSUMPSIT, ACTION or—continued, 


dually, to am action for money had and received.—Calvert v. Marlow, surviv. 
Sg partner, GFC-----00 nares eve recseeersteneseeceasseeeresecersecearesesereeeeereeeee 337 
5. Sembie: Anaction of assumpsit cannot be maintained by-a surviving partner 
against the representative of a deccased copartner for the recovery of a debt 
due by the latter to the firm, or for money in hand at the time of his death; 
unless the partnership accounts have been settled, anda balance struck. The 
remedy in such case, is in equity.—Ib ae arr eR CREE ee 338 
6. An agent acting for a known principal, and receiving money in that charac- 
ter, is not individually responsible if the money has been paid over to his prin- 
cipal without notice. Therefore, when a county clerk collects money by or- 
der of the commissioners’ court, he cannot refuse to pay it over tu the county 
treasurer, although it has been illegally assessed, unless it had been previously 
demanded of him by those from whom it was received.—Thompson v. Stick- 


See Chattels, Sale of, 1. 
See Corporation, 4, 5. 
See Court; charge of, 3. 


ATTACHMENT. 


i. The want of a bond and affidavit, in a suit commenced by attachment, must be 
taken advantage of by plea in abatement, and it doesnot vary the case that the 
attachment is sued out against a non-resident.—Jones v. Pope—Wafer v. 
ich trans occtcibntinhasemiessctensaniekanin tp emapadnad aeahabacnatadentsemeanniieltind 154 

2. On the trial of an issue between the garnishee and plaintiff in attachment, the 
fact of the indebtedness of the defendant to the plaintiff, is not involved— 


§. Asum of money produced by the sale of the effects of a defendant in execu. 
tion, remaining in the hands of a constable, after satisfying exccutions against 
the defendant, is subject to beattached ; and it is no defence to the garnishee 
process that the defendantin execution has commenced proceedings against 
the constable for the recovery of the surplus soremaining with him.—King v. 
IE Ss scitvsin Secces RiaacantacsehsebnattdaseceattabAgenl sothoesstsamiceninlecd aanistnanaee 160 

4. The act of 1833, which requires the officer taking a bond on the levy ofan at- 
tachment, in the event of its condition being forfeited, to indorse the fact on 
the bond, is not so imperative in its requirements, as to subject the officer to a 
judgment on motion, unless he was informed that a bond was taken and lodg- 
ed in the clerk’s office ; and even after such information given, he will be allow- 
ed a reasonable time to make the indorsement.—McGee v. Childers.........196 

5. The defendant in attachment cannot object, on error, unless the point has been 
regularly made in the primary court, that the bond executed by the plaintiff is 
defective, although the record does not show that the defendant had actual no- 
tice of the pendency of the suit previous to judgment.—Fleming, Linn & Co. 


dence of defendant’s indebtedness, whether by bond, note, &c. ; the statute 
merely requires him to ‘“‘ swear to the amount of the sum due.”—ZJb..,.......373 
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ATTACHMENT—continued. 


7. In an attachment against a non-resident debtor, no publication is necessary, 
where a judgment isnot rendered until more than six months after the suit was 
commenced.—Jb 

8. The sheriff’s return to an attachment, stating that .he had levied the same on 
four horses, (describing their colors,) as the property of the defendant, is suffi- 
cient.—Ib 

9. In an attachment by one non-resident against another, the affidavit should 
show that the defendant has not sufficient property within the State of his resi- 
dence to answer the debt, within the belief, as well as within the knowledge of 
the person making the affidavit ; and such a defect is sufficient to abate the at. 
tachment, when pleaded.—Cobb vy. Force, Brothers §- Co 

10. A landlord, upon making the affidavit prescribed by the 2d section of the act 
of 1843, is entitled to the process of attachment, and it is not necessary that it 
should be stated that the attachment is not sued out for the purpose of vexing 
or harrassing the defendant.— Hawkins v. Gill... ccc... cece ce eeceeeeceeee ee oo +2620 

11. The design of the act was to make the landlord’s lien on the crop more effectu- 
al; the attachment, therefore, is pruperly issued against the crop grown on the 
Rs xcicnstntencesintesbasmnntupannasinindinbgntantnnnuicheDiisénsiepeomemniaite . 620 

12. The absence of a debtor from the State, does not subject his property to at- 
tachment upon the allegation, that he absconds or secretes himself; and his 
neglect to inform a creditor of his intended absence, does not, per se, authorise 
the latter to resort to that extraordinary remedy.—Pitts v. Burroughs, 733 

13, Where the sheriff returns an attachment, levied on certain lands in the pos- 
session of a person not a party tothe writ, it will be intended, in_order to sus- 
tain the proceeding, that they were the property of the defendant, and levied 
on as such.—Lucas § Brooks v. Godwin..... +0... y...++00 Sb tecdesons clgeak ite 


See Evidence, 34, 35, 
See Statutes, 9. 


BAILMENT. 
See Master and Servant, 1. 


BANK. 

1. The Bank is not affected by a conditional execution of a note by a surety, of 
which it has no knowledge.—Findley v. The State Bank.........,....0s000...244 

2. When a note is offered to a Bank for discount, and refused, unless an addition- 
alsurety is given, which is not done, and afterwards, the note is put in suit by 
the Bank—Held, that the Bank, to show title in the note, must prove that it 
was afterwards discounted, and the money received by the principal, or carried 
to his credit, in the extinction of an old debt. Leaving the note with the officers 
of the Bank, is a repetition of the offer to discount.—Jbid 

3. Proof that the old debt was extinguished, would be evidencee prima facie of the 
acceptance and discount of the note by the Bank.—Jbid j 

4. The certificate required to be made by the president of a bank, that the debt is 
really and bona fide its property, may be made at the trial or at any time before 
judgment.—Ford, and others, v. The B. B. of the State of A. at Decatur. 286 
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ATTACHMENT—continued, 






5. The act of the Legislature, incorporating the Planters’and Merchants’ Bank, 
is a public statute, and will be noticed judicially by the courts, though not 
specially pleaded.—Crawford, et als.v. The P. §- M. Bank of Mobile, 289 

6. Theact of 13th February, 1843, forthe settlement of the affairs of the Plan- 
ters’ and Merchants’ Bank continues the charter of the Bank in existence, for 
the purpose of maintaining suits whether commenced before or after the char. 
ter was declared forfeited.—Tbid.....+s..+escccseeceeetcececeeeseerseeeeesedees -290 

7. To authorise the rendition of judgment by motion in favor of the Planters’ 
and Merchants’ Bank of Mobile, it is not sufficient. to produce to the court'the 
certificate of one assuming to be the President of the Bank, or a commissioner 
under the act of 1843, that the debt is the property of the bank, but the official 
character of the persons so assuming to act, must be proved, and the genuine. 

It must appear from the record that such proof was 













ness of their signatnre, 
made to the court, although an issue in fact be tried and found for the plaintiff. 
SATO Saab cincod Shs Lid tekne Woda wdghpbaic een pancabobecneatinsuabteeesteuetsleation +0.290 
8. It is not necessary to prove that the certificate was made at the time it bears 
date ; proof of the genuineness of the signature will be ws facie evidence 
of the contents of the certificate.——Jbid... deniacaviiedens ..290 
9, The State Bank is a mere corporation, not 4 invested Ww ith the anton of so- 
vereignty, and like an crdinary creditor must causea claim, of which it is the 
proprietor, to be presented to the administrator of a deceased debtor, within 
eighteen months after the grant of administration —The Bank of the State 
of Alabama v. Gibson's AdM'rs.....00..0.cesccciessensssovcseces adaacassipecnuibe ...614 


See Costs, 2. 
See Indorser and Indorsee, 1. 
See Judgment, 11. 

See Pleadings, 58, 59, 61. 
See Variance, 4, 5, 6. 




















BANKRUPT AND BANKRUPTCY. 
1, A promise by a bankrupt “that he had been decreed:a bankrupt, but-still in 
tended to pay the note—that he considered it a debt of honor, and though dis. 
charged as a bankrupt, he did not intend to avail himself of that advantage, but 
had some work engaged, from the proceeds of which he intended to pay the plain- 
tiff,” isnot an absolute but a conditional promise, and to recover upon it it is 
necessary to show that the state of things existed upon the happening of which 
the promise to pay depended.—Dearing v. Moffitt......s::sccssseeserssenerseeeed LO 


See Error, Writ of, 2 


BILLS OF EXDHANGE 
1, The drawer of a foreign bill of exchange is liable upon it, according to the law 
of the place where the bill is drawn.— Crawford v. The B. B. at Mobile. 12 
2, When a bill of exchange is drawn in Alabama, upon a person in Washington 
City, the drawer is liable, upon its dishonor, to pay the damages, and interest 
provided by the law of this State.—Jbid......-....+++ es ssshguesoceinoncstpapautecent 12 
3. An instrument, purporting to be a bill of exchange, which does not direct to 
whom the money is payable, may be the foundation of a suit, in the name of the 












AND PROMISSORY NOTES. 
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BILLS OF EXCHANGE AND PROMISSORY NoTES—continued. 


person from whom the consideration moved, and to whom it was delivered by 
the drawer; but an action cannot be maintained thereon, by a third person, as 
bearer.—-Prewitt v. Chapman... ee ++ 86 
4. A promissory note, payable in mn is, <a the anit ueonae nn the ae of 
the law merchant, as to days of grace, §-c.—Tarver’e Ex’rs v. Boykin. 353 
5. A writing, acknowledging that there is due from the subscriber to the person 
therein named, a certain sum of money, and stating for what cause it is due, is 
a promissory note, and a final judgment, by default, may be thereon rendered. 
coemine, Eelam’ Bs Ca. 0. Bape. c3 <5 0s gocrsdecsscianscscccseccasccpsbecsaesensis 373 
6. ‘When a judgment is obtained upon an assigned note, the note has lost its nego- 
tiable quality, and cannot again be assigned, so as to enable the assignee to sue 


in his own name.—Sawyer v. Bradford, assignee 
7. Where a bill drawn in this State is payable abroad, if dishonored either by non. 


acceptance or non-payment, the drawer is liable to pay interest according to the 
laws of the State —Cruwford vy. The Branch Bank at Decatur 

8. The notarial fees attending the pratest of a bill of exchange, are chargeable upon 
the drawer; but to authorize a judgment for these fees where a bill is payable and 
protested abroad, the Iegal charge for this service should be proved.—Jbid. 574 

9. A note promising to pay 193 50-100 dollars, in four instalments of 6, 12, 18 and 
24 months, may be put in suit before a justice of the peace, when one instal- 
ment only is sued for— Winston, et al. v. Majars, et al.......... 00.00.00 s0002 659 

10. H.in consideration of the promise of L. to pay a certain note due frem H. to 
another person, executes his notes.to L. for the same sum. L. commenced 
suit against H. before the note was paid: Held, that the payment of this note 
was not a condition precedent, to be performed before L. could recover on the 
notes of H.—Logan v. Hodges.. cipciniiipilatiah eniiad dee habia ae aaiebambaidasceiaumeaeeeiae 699 

11. Upon a suit on anote payable on demand, at a particular place, it is not ne. 
cessary that the plaintiff should prove a demamd at the place before suit 
brought. Itis matter of defence for the defendant, if he was ready at the 
place, to pay —-Montgomery v. Elliott, use, §-c 

12. The drawees of a bill who refuse to accept it; may sue upon it after being dis. 
honored. Until acceptance, they are strangers to the bill, and may acquire 
rights to it, andstund in the same condition as any other holder. ‘The legal pre. 
sumption arising from the possession of the bill by the drawee before its maturity, 
or after its dishonor, is, that a consideration hus been paid by him to some other 
lawful holder, but this presumption may be rebutted by shewing that he took up 
the bill as drawee, or obtained it from the drawer.—Desha, Sheppard ¢ Co. v. 
PN nc cteeiicn casdcmnsesctintanioniiedunessunenchoiaubncutoesntecchubbsniwadinewsidcanee 852 

See Bank, 2, 3. 

See Chancery, 1. 

See Consideration, 1. 

See Demurrer to Evidence, 1. 

See Evidence, 3, 4. 

See Feme Covert, 2. 

See Indorser and Indorsee, 4, 6, 10. 
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BILLS OF EXCHANGE AND PROMISSORY NOTES—continued. 


See Indorsement, 2, 4. 
See Law Merchant, 1, 2. 
See Trust and Trustee, 1. 


BOND. 

1. A bond of indemnity, given by the defendants to an execution, to the sheriff, to 
save him harmless against the consequences of levying on and selling the proper- 
ty of a stranger to the judgment, tor its satisfaction, is illegal, and void, and no 
action can be mantained by the sheriff upon it.—Prewitt v. Garrett 

2. When a bond is alleged tu have been delivered as an escrow, and the evidence 
has no tendency to show that the condition of the delivery was communicated 
or known to the person to whom the delivery is made, the evidence may be re- 
jected.—Price, et al. v. Cloud 

See Appeals and Certiorari, 7. 

See Attachment, 4. 

See Executors and Administrators, 9. 

See Orphans’ Court, 15. 

See Pleadings, 47. 

See Sheriff and Sureties, 11. 

See Statutes, 2. 


CASE, ACTION ON. 


1. A count in case is good, which alleges that the plaintiff delivered to the de. 
fendant certain negroes to bt hired out by him as auctioneer (upon a reasonable 
reward,) for twelve months, but to be delivered to the hirer npon his giving good 
Becurity; and that the defendant did dispose of them to G. W. for that time, 
for $292, without security; in corsequence of which the hire remains unpaid, 
and is wholly lost, &c.—Blick v. Briggs 

. The declaration alleges that it was agreed between plaintiff and defendant 
that the latter would be G. W’s surety for the sum of $292, for the hire ‘of 
certain slaves, if the plaintiff would credit G. W. therefor; that the plaintiff, 
at defendant’s special instance, &c. did give the credit, yet the defendant re- 
fused to become his surety ; by reason whereof the said sum remains unpaid, 
and is and will be wholly lost to the plaintiff: Held, that the declaration dis. 
closes a cause of action, fur which case will lie, and that it was not bad, be. 
cause it did not aver the agreement was in writing. —Jb 


CHAMPERTY, AND MAINTENANCE. 


1 A conveyance of land, by one against whom the land conveyed was held ad- 
versely by claim of title, is void— Dexter and Allen v. Nelson 


CHANCERY. 


1. Where a bill single, not rendered negotiable by endorsement, is entrusted by 
the payee to an agent to collect, and he sells it for a fairand valuable consi- 
deration, to a third person, and he to another, who sues in the name of the 
payee, to his use, and obtains judgment, a court of equity will consider him @ 


116 
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CHANCERY—continued. 


trustee for the payec, and compel him to account for the ose: a 
Gl, v. Nubors...-.2-...cecccccerseees + Abbsntndenctnschetsnememssnsennatahens +24 
2. A court of equity has sahutinaens to aie a debtor dom outing oe his 
discharge, under the act t» abolish infprisonment fur debt,on the ground that 
he has semoved his property from this to another State to avoid paying his 
creditor. The right toa discharge is a legal que-tion with which a court 
of equity has nothing to du.—Croom v. Davis, et al... .+..--....seeeeeee+40 
3. In a case, in which chancery has jurisdiction, for the purpose of relief, the 
nominal and real plaintiff may be made defendants toa bill, and the former, if 
a Competent witness, examined, under an orderof the chancellor, at the instance 
of the complainant.—Vickars, use, dec. v. Mooney..........0.0eccecereeeeesseees 97 
4. Where a decd conveys to trustees, forthe use of a daughter, an undivided moi- 
ety of real and personal estate, of great value, the grantor and trustees cannot as- 
sent to a division of it, through the medium of arbitrators, so as to prevent the 
creditors of the former, from selling, under execution, his moiety of any part of 
the property. But it is competent for a court of chancery to cause a division to 
be made, or to arrest the action of the execution, until the rights of the cestu: que 
trust are equitably adjusted.— Thomas aad Howard, Trustees, gc. v. Davis.113 
5. When a bill is filed to restrain a suit at law, on grounds of defence which could 
be avuilable at law, if sustained by sufficient evidence, and it is alleged in the 
bill that the facts constituting this defence can only be established by evidence 
from the defendants to the bill;—this is a bill for discovery merely, and on the 
coming in of the answer of the defendant, denying the equity, it is proper for the 
chancellor to dismiss the bill when he dissolves the injunction.—S/eele v. Low. 
ry and McGhee.........cceccceceeceeererteesseeeneees Snceoninraneumpeunenninseansayie 124 
6. The statute empowering conrts of equity to proceed azainst absent defend. 
ants, invests those courts with jurisdiction over biils for discovery, in aid of the 
progecution, or defence of a suit pending in any of the courts of law of this 
State, or with respect to property within it——Arnold v. Sheppard.......... 299 
7. Itis not necessary in suitsagainst absent defendants to prove the allegations 
of the bill, when it is taken pro confesso. The enactment which requires proof, 
only applics to suits against resident defendants.—Ib.....-.-.-+ +0. +++--++0++ «299 
8. When the ground for equitable relief against an absent defendant is, that the 
note prosecuted by him in the court of law has been paid, and the fact of pay. 
ment is solely within his knowledge, the court may decree relief upon the alle. 
gations of the bill, after a decree pro CONS C880.— 1b. -+ ++ 000.0 eeeeeeeeeeee cerns sQ9Q 
9. Where the bill in a chancery su‘t is so uncertain in its allegations that it can. 
not be ascertained from the bill who are the necessary parties to. the suit, it will 
be bad on general demurrcr.— Whitaker, et als v. Degraffenreid......... 303 
10. Parties having no interest 1 the matter in controversy cannot be joined with 
others that have; therefore, where sureties joined as complainants with their 
principal ina bill to coerce payment of the debt for which they were bound 
from a third person, the bill should be dismissed.—Tb-.....-.....se.eseeeeeeee 303 
11. In less than two months after the grant of administration, the administrator 
was served with ascire facias to revive a suit at law pending against the intes- 
tate at the time of his death ; he retained counsel to appear for him, and claim a 
continuance. The counsel appeared on the first day of the term, and objected 
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CHANCERY—continued. 

to a judgment against his client: on some subsequent day of the term, without 
the knowledge or consent of the administrator or his counsel, a judgment was 
rendered against the former, though the case was not reached ina regular call of 
the docket ; and neither of them had notice of the judgment until after the ad- 
journment of the court. The administrator reported the estate insolvent, accord. 
ing to the statute in such case; his report has been confirmed, and the appro- 
priate orders made for its settlement. If the judgment remains in force, the ad- 
ministrator will be personally charged with its payment, although he has not 
wasted the estate of his intestate: Held, that it was competent for a court of 
equity to give relief, by injoining the judgment against the administrator.— 
SI Ws UNNID 05:5 cosine caicndpisenicaeredcuesonnuanvutigeiasunanaaeScioain aaa 320 
12, The purchaser of personal .property may file a bill in the nature of « bill of 
interpleader, against his vendor and a third person who claims a right to the 
same, or seeks to avoid the vendee’s title, and pra7 the decree of the court up- 
on the conflicting claims, that he may be secure in the payment of the pur- 
chase moncy.—Darden’s Adm’r, et al. Burns’ Adm’r, and another. 362 
13. The Decatur Bank, by its agents, entered into an agreement totake a tract 
of land belonging to B, one of its debtors, ‘‘ at its fair cash value,’ to be as. 
certained by five persons who were selveted by the parties—-the land to be 
paid for by the debt due the bank from B; and the residue in the notes of the 
Bank of the State of Alabama—The persons agreed on, estimated the value 
of the land at thirtecn dollars per acre, payable in Alabama bank notes, which 
were then at a discount of from twenty.five to thirty per cent.—Held, that the 
true construction of this contract was, that the land was to be taken by the 
bank at its cash money value in the market, and that the notesof the Bank, 
and the debt of B. were to be considered as money in payment of the Jand— 
that acourt of chancery would not enforce a specific performance of the con- 
tract, because, by the mode adopted to ascertain the cash value of the land, 
the debt of B. and the notes of the Bank were not considered as money, but 
were, in effect, scaled by the supposed difference between them and specie, 
by the appreciated price put upon the land, over and above its supposed value 
in moncy ; thus defeating the entire object of the Bank in making the contract. 
Blevins F Barton v. The Hawk at Decatut.«s+0ccecicacsessccesscaceesccesccosee mat 
14. The bill alleged, that the complainant and defendant were appointed execu- 
tors of the will of J: M.,and were qualified, and received letters testamentary as 
such; that defendant became the surety of one F. in a promissory note, paya- 
bleto the executors, given for property of the testator’s estate, purchased by F.; 
that a judgm-nt had been obtained thereon, and execution returned “nulla 
bona;” F. was insolvent, and M’s estate had been so reported and declared ; that 
the defendant had removed to a distant county of the State, some ten or twelve 
years ago, had ceased to take an active part in the execution of the will, and 
that duty devolved upon the complainant: Held, that these facts did not give a 
court of equity jurisdiction, and if proved, would not authorise a decree 
in favor of the complainant against the defendant, as the surety of F.—King v. 
Bhackleford...........0s.ccsccessecersesscrssscecsecsenressasssseesccesscosssesereseaseres 423 
15. The case of Johnston v. Glascock and wife, [2 Ala. 218,] reviewed and affirm. 
ed as to the necessary allegations in a bill filed to set aside a will admitted to 
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CHANCERY—continued. ‘ 


probate by the county court.—Johnston, Adm’r, et al. v. The Heirs of Haines. 
worth : 443 
16. The bill alleges that the person entitled to a life-estate in slaves, is greatly in. 
debted, judgments for a large amount have been recovered against him, and 
other suits are still pending; he has made an assignment of much valuable 
property ; complainants have been informed that he is preparing to remove the 
slaves, and they are apprehensive they will be levied on, pass into the hands of 
strangers, and be carried without the State, so that they will lose their rights, 
or be compelled to assert them in a foreign jurisdiction ; that he has been ar- 
rested in Georgia on several ca. sa’s., given bond and security to take the insol- 
vent oath, toecomply with the condition of which, and obtain his discharge, he 
will be compelled to deliver up the slaves; that a third person has interposed a 
claim tothem, which is now litigated with some of the creditors of the person 
‘entitled to the present interest: Held, that these ailegations show such a dan. 
ger of loss of the slaves, as to authorise a court of equity to entertain a bill quia 
timet, at the suit of those entitled in remainder.—Lewis, et al. by their next 
friend, v. Hudson and another 
17. When the answer alleges that the complainants appearcd to and defended a 
motion to render jndgment against them as sureties to a sheriff's bond, al- 
though this fact, if true, would present a bar to relief in equity, yet it can on- 
ly appear by the production of the record in aid of the assertion: and the in- 
junction should not be dissolved on the assertion merely.—McClure, et al. v. 
Colclough, GUM ic cna tant dsdinminidceduehinintnapastuiebidadimmedastanedeadedides -492 
18, When thesureties ofa sheriff, against whom a judgment, on motion, has been 
reudered, have filed their bill putting either the factum or legal suf- 
ficiency of the bond in issuc, the injunction should be retained until the deter- 
mination of the issue, or until the production of a record, by which the ques- 
tions at issue are concluded.——Jb 
19. Itis no ground for resort to a court of equity by sureties on a writ of error 
bond, that the judgment had previously been affirmed on another writ of error, 
of which fact they were ignorant. If the second affirmance was irregular, 
they should apply to the court rendering it, to correct the irregularit y.——Ib.492 
20. Where the partics have settled their accounts and struck 4 balance, which 
has been adjusted by cash, or with a security for its payment at a future day, it 
is incumbent upon the party complaining of frand or mistake, by suit in chan- 
cery, to allege it specially in his bill, and to establish the allegation by proof; 
and the agreement by the parties that errors should be corrected, docs not re. 
lieve the complainant from the onus of proving a mistake.——Longdon, et al. 
v. Roane’s Adm’r 
21. Semble: That the enforcement of a contract may be prevented, by showing a 
fraud on the part of lim who seeks to derive a bencfit from it, unless the fraud 
has been assented to, or acquiesced in; but a party cannot as the actor in a suit 
in equity, avoid a security which he has given for a debt clearly due, becuuse 
he was induced to give it by the false representations of the creditor, made in 
ignorance of the facts, rather then from ascttled purpose to deceive.—- 


22. ‘The complamant is not entitled to relief upon proof, to the admission of which 
there is no allegation adapted.——J0...., OR Tn ne ee Ce oT 518, 
23. When upon a sale of Jand by parol, a considerable part of the purchase mo- 





INDEX. 





CHANCERY—continued. 


ney is paid. and the vendee let into possession, who makes improvements, a 
court of chancery will decree a specific performance, at the suit of the vendee 
against a creditor of the vendor, upon the payment of the residue of the pur. 
chase money.—Cummings’ Heirs, et al. v. Gill’s Heirs 
94. No decree, except for costs, can be made in favor of a defendant upon his 
answer. If he seeks relief, he must do it by a bill of his own,—Jb. 562 
95. A billin equity must be certain, to a common intent, in respect to the case 
intended to be made by it, and the allegations in aid thereof; and if one who 
is not the mortgagee, files a bill for the foreclosure of a mortgage intended to 
secure several promissory notes payable to different persons, he must distinctly 
state that he is the assignee of all orsnch of the notes as he claims, so that 
his right tosue, and the character in which he sues, may be seen.——Hartveell 
and Wilkins v. Blocker 
26. Where a mortgage is executed to secure notes falling due at different peri. 
ods, if a billis filed by the holder of the last that matures, it should be stated 
whether those first payable were unsatisfied, and their proprietors made par. 
ates 0 Cent DD ince nissiisencsmenerinseemisdicmeinnainctasiaa 581 
27. Semble: where a bill is defective for uncertainty, but the objection was not 
made in the primary court. an appellate court, in reversing the decree, will di- 
rect each party to pay his own costs.——Ib 
28. An allegation in a bill in chancery that a person had been sued 10 insolvency, 
is not established by proof that he had left the State insolvent.—Pullard et al. 
0: IEG con cenacaniesdiinsidecstescackedsdsinsetinsbbonetusasiaemebadmenpeshigassnane 661. 
29. The surety alleged in his bill, that the creditor indulged the principal without 
the complainant’s consent; the defendant answered, that the indulgence was 
given with the surety’s cunsent: Held, that the negative averment was not 
only proper, but necessary, yet it was pleading which it was not incumbent on 
the complainant to prove, but the defendant shoula prove the reverse, and his 
answer would not he evidence to establish the fact for him.—Carpenter v. De. 
-von, et al 


See Fraud and Fraudulent Conveyances, 5. 

See Husband and Wife. 3, 4. 

See Practice in Chancery, 2, 3, 4, 5, 6, 9,10, 11, 12, 13. 
See Sheriff and Sureties, 2. 

See Trust and Trustee, 5, 6, 7. 

See Vendor and Vendee, 2. 


CHATTELS, SALE OF. 

1. It is not error to refuse to charge ajury, ina suit for goods, bargained, sold, and 
delivered, that no recovery can be had unless a delivery is proved, if a contract 
of sale is proved ; for the seller is not bound to deliver until the price is paid, and 
‘the common counts are sufficiently broad to permit a recovery on the contract of 
sale, without proof of delivery also—Kenan y. Starke and Moore 

See Executors and Administrators, 6. 


CONFLICT OF LAWS. 
1. Where a bill drawn in this State is payable abroad, if dishonored either by 
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CONFLICT OF LAWs—continued. 
non acceptance or non-payment, the drawer is liable to pay interest according 
to the laws of this State—Crawford v. The Branch Bank at Decatur.......574 
See Bills of Exchange and Promissory Notes, 1, 2. 


CONSIDERATION. 


1. Where a feme is sued ona promissory note mide by her when covert, and she 
pleads her coverture in bar, it is not a good replication that she promised to pay 
the note after her husband’s death, unless some new consideration or previous 
moral obligation is shewn to support the promise.--Vance v. Wells 4 Co. 737 

2. “I bind myself to pay this note, if T. M. L. (the maker) does not,” is a promise 
in writing, and as such, imparts a consideration, until it is shown to have 
none.— Nesbit v. Bradford 

See Vendor and Vendee, 2. 


CONSTRUCTION. 


1, Four spars were hired for an indefinite period, to aid in raising a steam-boat 
that was sunk, for the use of each, the owner of the boat was to pay one dol. 
Jar a day, and if they were “Jost or injured,” he was to pay at the rate of 
twenty-five dollars each, for three of them, and ten forthe fourth: Held, that 
the terms ‘lost or injured,” were to be understood in a popular sense, and al- 
though they were not actually lost or injured, the owner of the boat might, if 
he retained them, upon paying eighty-five dollars, the price agrecd, avoid the 
payment of hire for the use of the spars.—-Pope,et al. claimants, v. Murray.489 


- 


CONTRACT. ° 

1. An act of the Legislature was passed, providing for the improvement of the 
navigation of a river, and under its direction, three commissioners were elect- 
ed, who were required to canse estimates of the work tu be made, and adopt the 
cheapest and most practicable plan for its completion, by letting the same to 
contract, in divisions, &c. to the lowest responsible bidder. ‘To insure faithful. 
ness on the part of the commissioners, they were required to take an oath to 
discharge their duties to the best of their skill and ability ; one of them took 
an interest ina contract, which the board let, fur doing the entire work, and 
brought an action against one of the several contractors, to recover his propor- 
tion of the money which the defendant had received: Held, that the agree- 
ment, by which the commissioner was let into the participation of an interest 
in the contract, was against public policy, a frand on the State, and could not be 
enforced.— McGehee v. Lindsay 

2. D contracts with P to pay him 600 dollars, for his services in superintending 
certain mills, for twelve months from the first of January, 1839...300 dollars to 
be paid on the first of June, and 390 dollars at the expiration of the year. P 
voluntarily left the service of D in December...In an action by P on the con- 
tract, averring a breach in the non-payment of said sums of money, or either of 
them.--Held, to be no error to refuse to charge, that the plaintiff was not enti- 
tied to recover, as his right to the 300 dollars first to be — was clear, however 
it might be as to the other.— Davis v. Preston..............:s0cc++eeeeeeceeee scenes BS 

3. When the contract isto deliver plank on pennang it is necessary to make a de- 
mand, to put the party in default; and in a suit for the non-delivery, the mate- 
rial question would be whether a demand was made; it is difficult to conceive of 
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conTRAcT—continued. 


perjury, in its lezal acceptation, committed on such a trial, unless the swearing 
is, that no such demand was made, when, in fact, the truth was otherwise.— 
McMurry v. The State 
. The corporation of ‘Tuskaloosa made proposals for building a wall across a 
gully, which, among other things, provided that the work was to last for ten 
years, and required bond and security fur the faithful performance of the con. 
tract. ‘The work was undertuken by one J. W,, who, with E. S. as his sure. 
ty, exccuted to the corporation a penal bond, which recites most of the terms 
contained in the specification, and which was also attached to the bond, and 
concludes—Now, if the said J, W. shall du accordingly all matters and things 
as stated in said specification alluded to, and faithfully do and perform said un. 
dertaking or cuntract, in the best workmanlike manner, and in the shortest 
practicable time, then this bond to be void, &c, Held, that the surety was 
bound to the saine extent as the principal, and was therefore liable on the bond 
for damages, the wall having been carried away by a freshet before the expira- 
tion of ten years.— Ready and Banks, ex’rs, v. ‘The City of Tuskaloosa. 327 
. The Decatur Bank, by its agents, entered into an agreement to take a tract 
of land belonging to B, one of sts debtors, ‘Sat its fair cash value,” to be ascer- 
tained by five persons who were selected by the parties—the land to be paid 
for by the debt due the Bank from B.; and the residue in the notes of the Bank 
of the Staie of Alabama. Tie persons agreed on, estimatcd the value of the 
Jand at thirteen dollars per acre, payable in Alabama Bank notes, which were 
then at & discount of from twenty-five to thirty per cent.——Held, that the true 
construction of this contract was, that the land was to de taken by the Bank 
atits cash money value in the market, and that the notes of the Bank, and the 
debt of B. were to be considered as money in payment of the Jand—that a court 
of chancery would not enforce a specific performance of the contract, because, 
by the mode adopted to ascertain the cash value of the land, the debt of B. 
and the notes of the Bank were not considered as money, but were, in effect, 
scaled by the supposed differenve between them and s,ecie, by the appreciated 
price put upon the land, over and above its supposed value in money; thus de- 
feating the entire object of the Bank in making the contract.—Blevins & 
Horton y. The Bank at Decatur 
Where claims are placed in the hands of a third person, to collect and pay over 
to the creditorsof the proprietor, an action for the failure to collect them, and pay 
over the amuunt, may be maintaincd by the latter—-the creditors being no parties 
to the arrangement, or their demands being paid by him.--Mardis’ Adm’re v. 
Shackleford. ..... neRop es. ss pau dbanonpad sensed sateen sbeapateeberesadscudsiehaeeelermaeakel 433 
Four spars were hire Z for an in 124 aite period, to aid in raising a steamboat, that 
was sunk; for the use of each, the owner of the boat was to pay one dollar a day, 
and if they werc “‘lost or injured,” he was to pay at the rate of twenty-five dol- 
lars each, for three of them, and ten for the fourth: Held, that the terms “lost 
or injured,” were to be understood in a popular sense, and although they were 
not actually lost or injured, the owner of the boat might, if he retained them, 
upon paying eighty-five dollars, the price agreed, avoid the payment of hire for 
the use of the spars.--Pope, et al. claimants, v. Murray............s000+0000++ 489 
8. C. agreed to teach the school of the township, and the commissioners agreed to 
furnish a comfortable house, &c., and remunerate him with the “available 
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CONTRACT—continued. 


funds” forone year; C. also stipulating ‘to pay five hundred dollars to support 
the female school, as an emolument for a tutoress.” The agreement was dated 
28th December, 1838; but did not provide when the school should be opened or 
closed: Held, 1. That C.’s contract required him to enter upon the performance 
of his engagement within a reasonable time after “a comfortable house” was 
furnished; or C. might provide « house for himself and relieve the commissioners 
from that duty. 2. That an allegation that C. had taught a school for the year 
1839, as his contract required, and the ‘available fuuds” for that year amvuunted, 
&c. was sufficient, without stating the precise day when he should have been 
paid. 3. That it was the duty of the commissioners to employ the “tutoress,” 
and C.need not allege that he had paid or tendered the sum agreed, to pay one. 
4. That by the “available funds for one year” were meant the profits derivable 
from the capital during that time, whether received or not by the commissioners 
before ihe end of that period.— Commissioners of section 16, &c.v. Criswell.565 

9. A note promising to pay 193 50-100 dollars, in four instalments of 6, 12, 18 
and 24 months, may be put in suit before a justice of the peace, when one in. 
stalment only issued for.— Winston, et al. v. Majors, et al.............00..40...659 

10. A writing in these words, and signed J. D. S., viz: “* Mr J. S. will apply to 
you for the rent and disposal of your building, now in charge of D. M.: any 
arrangement he can make with you as regards renting the same. I will be re- 
sponsible for,” is a direct and positive promise to pay, if the persons addressed 
would rent the house to J.S., and an action may be maintained thereon against 
J. D.S., without the necessity of a notice, or demand as required in case of a 
guaranty.~-Bates v Starr 

11. P. exchanged two female slaves with R. for a negro man, and gave him a re. 
ceipt acknowledging to have received from him $850 for the two slaves, 
which he warranted to be sound. Afterwards, R. insisting that one of the 
slaves was unsound, offered to rescind the contract, which P. agreed to if R. 
would receive back the negro man, which he refused, and demanded the $850. 
R. having brought an actiun against P. on the warranty,—Held 1. That the 
receipt was open to explanation by parol proof showing what the contract real. 
ly was. 2. That P. had the right to return the slave he had received, when 
the rescission was demanded, and that upon his failure to do so, the measure of 
damages would be the value of the slave at the time he received him, unless at 
the time of the exchange the parties estimated his value. 3. It was not ne- 
cessary to a rescision that the plaintiff should offer to return the bill of sale.— 
Pettus v . Roberts..........000-sseeeeeee has hanennnse diihintcininsen ianrsaiaiones eenanbidanaaa 81l 

See Bills of Exchange and Promissory Notes, 10. 

See Covenant, 3, 4. 

See Evidence, 25. 

See Frauds and Fraudulent Conveyances, 6. 

See Insolvent Debtor, 3, 4. 

See Pleading, 27. 


CONTRIBUTION. 
1. When one co-surety has been compelled by suit to pay the joint engagement, 
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CONTRIBUTION—continiued. 
itis not competent fora co-surety, when sued for contribution, to show that the 
note, as between the principal debtor and the payee, was without consideration.— 
icin, wet Ok MP MNase: TPB oo sense tonssdscpyscdcdvadepots dddesucsicedacaeae 780 


CONVERSION. 

1. In an action on a sheriff’s bond, one of the breaches, that the sheriff bad be- 
fore the return day of the fi. fa. settled the same with the defendant therein, 
discharged him from its payment, and thus made himself lable, &c.: Held, 
that the generality of the breach was such, as to admit evidence to show that 
the act by which the exccution was satisfied, wasa conversion of the money to 
the sheriff’s use; ifsuch were the case, no demand need have preceded the in. 
stitution of the suit, and the sheriff would be chargeable with interest from the 
time of the conversion, on the amount (saving the cost,) then due on the exes 
eution.—Robbias, et al.v. The Governor of Alabama, use of, gc. --++++++. 839 


CORONER. 

See Process, and Serviee of, 1. 

CORPORATION AND BY-LAWS. 

1, When the name of a corporation is changed, it may sue in its new name, to 
enforce its former contracts, averring That they were made with it by its form. 
er designation.—Readyand Banks, Ex'rs, v. The City of Tuskaloosa, 328 

2. The corporation is not liable for the acts of its marshal, unless done by its di- 
rection. -—/b 

3. The corporation having tailed to pay the last instalment due for the work, it 
was competent for the defendant to prove this fact in mitigation of the dama- 


4, Upon a note made payable to the .“T'reasurer of the Manual Labor Institute 
of South Alabama,” a suit cannot be maintained by Madison College, without 
anaverment that it is the same corporation, and that the name uad been chang- 
ed since the making of the note, and before the institution of the suit+~ The 
Madison College v. Burke 

5. In such a case, on making the proper proof, a recovery can be had on the mo- 
ney count.—Jh 

6. Where process against a corporation is returned as served upon one being pre- 
sident of the corporation, it is necessary that proof of his’ official character 


should be made to the court, and so appear on the record, to sustain a judg- 


ment by default.— Wetumpka and Coosa Railroad Company ©: Cble.ii.c- .655 


7. The opinion of one of the commissioners appointed by an act of incorporation to 


receive subscriptions for stock, that a subscriber might forfeit hts stock by failing 


8. An act incorporating a town, authorized the enactment of by-laws “to restrain 
and prohibit every species of gambling, drunkenness, &c.; to grant licenses to 
the retailers of spirits and liquors; to regulate and restrain them when deemed a 
nuisance;” and to pass all such by-laws consistent with the constitution and 
laws of this State, as may be necessary, &c. Under this grant of power, the 
corporation passed an ordinance prohibiting the retailing of spirituous or fer- 
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CORPORATION AND BY-LAWs—continned, 


mented liquors within the corporate limits, without first paying to its treasurer 
the sum of one thousand dollars for a license for one year; and for retailing with- 
out such license, a penalty of ten dollars a day was imposed, and made recover- 
able by warrant before the intendant, &c.: Held, that this by-law was author. 
ized by the act of incorporation.---The Town of Marion v. Chandler 

See Stock, Subscription for, &c., 2, 3, 4. 


COSTS. 

1. A suit should not be dismissed for the omission of the plaintiff to give security 
for the costs, pursuant toa notice, if the plaintiff gives sufficient security at the 
next term of the court..---Lyons v. Long 

2. The judge of the county court of Tuskaloosa county, under the act of the 13th 
Feb. 1843, is authorised to tax a fee of two dollars on bank suits, although no 
jury trial is had—Ez parte The Bank of the State of Alabama. -....-......498 

3. The notarial fees attending the protest of a bill of exchange, are chargeable upon 
the drawer; but to authorize a judgment for these fees where a bill is payable and 
protested abroad, the legal charge for this service should be proved.--Crawford v. 
The Branch Bank at Decatur..........ssscsscsscesesssescesseesssseceescees penanenies 574 


. 
COVENANT. 


1. A general covenant of warranty of title in a conveyance of land, is not a cove. 


nant of seizin, but is equivalent only toa covenant for quiet enjoyment. 
Ge es atta 0 000 0c esc were cceseccercsecivcsscessbaceressdeeseseees -60 


2. Where an administrator makes a warranty of the soundness of personal proper- 
ty belonging to his intestate’s estate, which he sells under an order of court, he 
is chargeable for a breach in his representative character.---Craddock v. Stew- 
art’s Adm’r. .........+ Sis/adtaininndpcna Spica nediiedaurstintantaaantambensanshinas suisse 17 

3. Acovenant to sue certain persons to insolvency, does not require a suit to be 
brought, ifthe person to be sued absconds from the State, and in snch a case 
proof of the insolvency of the party will be sufficient —Poslard, et al. v Mur- 

4. To establish the fact of insolvency under this covenant, itis not necessary to 
do more than to exhaust the usual remedies provided by Jaw for the collection 
of debts—it is not necessary to sue out a ca. sa. since the passage of the act 
abolishing imprisonment for debt—or to proceed against the sheriff for a false 
Pd: Reed | PEER eee ee inasanaviaceunen che 


COUNTY TAX. 

1. A mere verbal direction by the commissioners’ court to the county clerk to 
collect thirty per centum on licenses, for county purposes, is not the imposition 
of a tax, nor does it invest the clerk with the legal authority to receive the mo- 
ney.--- Thompson v. Stickney 

2. A license issued by the clerk of a county court, the tax upon which is required 
by the general law to be paid into the State treasury, must be so paid in, al- 
though the clerk, at the time he issued the license and received the money, did 
not know of the passage of the State law, and supposed he was acting under an 
order uf the commissioners’ court.-- [b............00+ oereccecssesees socceseccoscsces 579 

See Criminal Cases, Proceedings in, 13. 
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COURT, CHARGE OF. 


1, Where the defendant pleaded several pleas, all of which were good, and the jury 
returned a gencral verdict in his favor, the plaintiff cannot object on error, that 
the court refused to charge the jury, that if they found for the defendant they 
should state to which of the pleas their 6 i decensini et al. v. Sut- 

2, The act of 1819, “makes ‘the | ’ borrower o or party” te: a usurious contract, a 
competent witness to prove the usury; but this statute cannot he so construed, 
as to authorise the indorser or surety of the “ borrower or party,” when sued, 
te be a witness to prove the fact, so as to defeat a recovery against him.— 
Paul v. Meek 

3. It is not error to refuse to charge a jury. in a suit for goods, bargained, sold, and 
delivered, that no recovery can be had unless a delivery is proved, if a contract 
of sale is proved; for the seller is not bound to deliver until the price is paid, and 


the common counts are sufficiently broad to permit a recovery on the contract 
of sale, without proof of delivery also.— Kenan vy. Starke and Moore..........773 
See Contract, 2. 
See Ejectment, and Trespass to try Title, 6 


COURT, SUPREME. 


1. A bill of exceptions may be suppressed, when it is shown that it was fraud. 
ulently or surreptitiously obtained ; but the Supreme court cannot try the facts 
and determine what was the point reserved at the trial, nor can any admission 
made sols the na? afterwards, affect the a of the bill..-- Weir v. Hoss & 
Wife... panes peeksvonegeaaa . 881 


COURT, CIRCUIT. 
1. Under the act of 1829, the Uircuit Court may appoint a trustee, upon the death 
of the trustee appuimted in the deed.— The State Bank vy. Smith.........0.2...75 


See Jurisdiction, 1. 


COURT, COMMISSIONERS OF ROADS AND REVENUE. 


1, A mere verbal direction by the commissioners’ court to the county clerk to 
collect thirty per centum on licenses, for county purposes, is not the imposition 
of a tax, nor does it invest the clerk with lega! authority to receive the money. 
—Thompson v. Stickney 

2. A license issued by the clerk of a county court, the tax upon which is required 
by the general law to be paid into the State treasury, must be so paid in, al- 
though the clerk, at the time he issued the license and received the money, 
did not know ofthe passage of the State law, and supposed he was acting un- 
der an order of the commissioners’ court.--J6 

3. The offence of keeping a house of public entertainment for travellers, either in 
town or country, without first obtaining a license therefor from the county court, 
is punishable by indictment or presentment, although spirituous liquors be not 
retailed in the house; but no tax can be demanded on granting a license to 
keep a house of public entertainment, unless it be ina city or incorporated 
town or village.... The State v. Clotd.........ccscscssssssscessevsrssessenssneesesss020 
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CRIMINAL CASES, AND PROCEEDINGS IN. 


1, A commission cannot issue, according to the common law, to take the deposi. 


tion of a non-resident witness, at the instance of the defendant in a criminal 
case ; and there is no statute in this State authorizing such a procedure.—Ex 
parte Harkins...... an cian Snead namin abate Scleas gin codes watabeae sckoaca le ee 63 

2. A finding by the jury that the prisoner is guilty on the first charge, when the 
indictment contains morc than one count, will be considered as affirming that 
he is guilty, as charged in the first count of the indictment, and not guilty as 
charged in the other counts.—Nubors y. The State 

3. One may be convicted and sentenced on an indictment for stealing a slave, 
as a case of grand larceny, where its value exceeds twenty dollars, and the of- 
fence is not attended with the circumstances of aggravation, specified in the 
18th section of the 4th chapter of the penal code, before it was repealed and re- 
enacted in other terms.—Jb........... Sets bicneasoedae Ws nsdcn cnc nacuatenawmane 200 

4. When the term of a circuit court is limited toone week, it expires on Saturday 
night at 12 o'clock, as no judicial action can be had on Sunday, and a verdict 
rendered after that hour, is irregular, and and will not sustain a conviction... 
MN de cisiadsicepitccminhonnpaicecad pit eacsudckekonsasbidsakascanatias ékucAnesecdaomuouanted Secaal 

5. An iiiees nt for perjury, alleging that, ina trial of a suit between P. and M. 
before a justice of the peace, it became a material question, ‘whether M. on the 

day of , 1840, was ready to deliver on demand, certain plank to P. 
according tothe contract between them;” on which trial M. swore “that he had 
the plank always ready for P;” meaning thereby that he had the plank ready to 
be delivered to P., according to the contract, on the day of , 1840, 
when, in truth and in fact, M. did not, on the day of , 1840, have 
the plank ready to be delivered to P. in accordance with the contraet between 
them, is bad... M-Murry v. The State..........0c0ccceccceeeseees neonate ape 

6. When the contract isto deliver plank on demand, it is necessary to make a de 
mand, to put the party in default; and in a suit’ for the non-delivery, the mate- 
rial question would be whether a demand was made; it is difficult to conceive of 
perjury, in its legal acceptation, committed on such a trial, unless the swearing 
is, that no such demand was made, when, in fact, the truth was otherwise.— 
( See sis clases tnacia to damadie clase dicis cba camaal lac kites 8 Sa waa Siok ale 324 

7. Ina trial for perjury allegedto have been committed in giving evidence in a 
cause before a justice of the peace, growing out of a written contract, it is ne. 
cessary that the record or papers of the suit and the contract, should be produced 
or accounted for; the first is necessary toshow the identity of the proceedings 
with those described in the indictment; and the other, to ascertain the legal ef. 
fect of the contract, and consequently what questions of evidence were material 
or otherwise in that suit... 

8. An indictment under the second section of the fifteenth chapter of the penal 
code, for an assault with intent to kill, must, within the terms of the act, allege 
that the individual assaulted was a “ white person ;” and an indictment which 
does not contain such an allegation, cannot be aided by a verdict finding the 
fact affirmatively... Nelson. a slave, v. The State.......-..cceccceseseesteceeeeees 394 

9. Although the tenth section of the fifteenth chapter of the penal code provides, 
that at least two-thirds of the jury who try a slave for a capital offence, shall 
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CRIMINAL CASES, AND PROCEEDINGS IN—continued, 


be slaveholders, yet it will be r carded as sufficient on error, if the judgment en- 


try characterize the jury i +h case, as ‘f good and lawful men.’”’...Jb......394 
10. When a slave isindicted for an assault on a white person, with intent to kill 
and murder, and the verdict is “guilty of an assault with intent to kill” only, 
this will be considered as a finding of guilty of an assault with intent to kill, 
but not guilty of an intent to marder.——Nancy, a slave, v. The State. 483 
11. When a verdict is that a defendant is “guilty of an assault with intent to 
kill,” without any other words, it will be referred to the charge in the indict- 
eedieh BR 5 sis pasoes ééeccccsenscencsines 
12. Itis a capital offence for a slave to assault a white person with intent to kill, 
although if the intention had been consummated, the killing would have been 
manslaughter only.— ! eer 
13. The offence of keeping a-house of public entertainment for travellers, either in 
town or country, without first obtaining a license therefor from the county 
court, is punishable by indictment or presentioent, although spirituous liquors 
be not retailed in the house; but no tax can be demanded on granting a license 
to keep a house of public entertainment, unless it be in a city or incorporated 
town or village.-- The State v. Cloud........+++ somes ssseunsceces ae .-- -628 
14. Although the charter of the city of Montgomery provides that retailers who 
procure a licence from the city council shall be exonerated from paying any 


thing to the county for the privilege of retailing in the city, yet it dues not re. 


1 
' 


lieve them from the necessi 
required by the acts of 1835 and 1839.--Te State v. Estabrook..........653 


y of obtaining a licence from the county court as 


15. An indictment apon the statute, which charges both the cruel and unusual 
punishment of a slave, is not bad, for duplicity.—- Turnipseed v. The State. 664 

16. Although the statute declires in general terms, that * No cruel or onusual 
punishment shall be inflicted on any slave,” yet itis not enough that an jn- 
dictment should merely parsue the words of the act; but it should allege what 
punishment was inflicted, and how —-—Ibh nas awenicne see 

17. The court has the power, after a conviction for a felony’, to grant a new trial, with the con- 
sent of the prisoner, and the verdict and judgment will be no bar to his being again tried for 
the same offence.— The State v. Slack 

18. Itis an essential constituent of the crime of rape that the act should have 
been committed by force, and against the will of the female....The State v. 
Murphy ; jes soaaae sidecases cehsolnneee 

19. A conspiracy to commit an offence is not merged when the conspiracy is exe. 
cuted, where the conspiracy and the act done are misdemeanors of the same 
grade ; but the indictment may be framed with a view to the punishment of 
either... h-..-. icine ictveplascenetee sas theses 6060006 sensseesqsosess rT eer ee 

20 The Judge of the county court is not authorised toaward a habeas corpus to 
bring before him tne body of a prisoner committed for a felony; but if he does 
so, and remands the prisoner, becanse he is unable to give bail, the imprison. 
went may be referred to the original warrant for his detention, and he will be 
considered legally in enstody.--- The State v Guest.....0:.00+ entndtadcen rer 

21. The evidence against one charged with an offence against the law, should be so 
convincing as to lead to the conclusion that the accused cannot be guiltless. 
Ifafter subjecting the proof of guilt to the test of reason, there is still a doubt as 
to his guilt, it is the duty of the jury to acquit.... The State v. Murphy......846 
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CRIMINAL CASES, AND PROCEEDINGS IN—continued. 


22. To constitute the offence of larceny, by entering into and stealing from a dwel. 
ling house, out house, &c. there must be an entry against the consent of the 
owner, unless the crime be meditated at the time of a permissive entry.... The 
State v. Chambers 

See Indictment, 3, 5, 6,7, 8, 9. 

DAMAGES. 

1. The corporation having failed to pay the last instalment due for the work, it 
was competent for the defendant to prove this fact in mitigation of the dama- 
ges.---Ready and Banks, Ex’rs, v. The Mayor and Aldermen of the city of 
Tuscaloosa 

2. In trover, the measure of damages is the injury actually sustained ; therefore, 
in anaction brought for the conversion of a slave, if the plaintiff has but a 
life estate in the slave, the measure of damages is not the value of the slave, but 
the value of the plaintiff’s interest in the slave.---Strong v. Strong 345 


See Contract, 11. 

See Evidence, 43. 

See Garnishment and Garnishee, 8. 
DEED, AND REGISTRATION OF. 


1. A deed, by which personal property is conveyed to trustees for the use of an in- 
fant child, is not a mortgage, deed of trust, or legal incumbrance, within the 
meaning of the act of 1523, ‘To prevent fraudulent conveyances ;” and does 
not become liable to the debts of the party in possession, although the deed has 
not been recorded.... Thomas and Howard, Trustees, gc. v. Davis..........113 

2. Adeed conveying the title to Jands, is operative against the creditors of, or a 
subsequent purchaser or mortgagee, &c. from the grantor, from the time of its 
registration only, where it was not recorded within the time prescribed by the 
statute... Mallory v. Stodder 

3. At the time the creditor signed and sealed a deed of trust made for his bene. 
fit, there was a blank left forthe description of the property (to which his debt. 
or, the grantor had not then a Jegal tit!e,) with the understanding that jt was to 
be filled up, if the grantor perfected his title, executed and acknowledged it, 
and it was duly recorded, the deed from that time became operative in favor of 
the cestui que trust 

4. The assent of the grantee to a deed beneficial to him, will be presumed, al- 
though it may be recorded without having been execated by him -..J6. 801 

5. Where the grantor of lands has the evidence of a legal title and is in posses. 
sion, his grantee cannot be affected by any notice which the former had, of an 
unregistered deed to a third person from the vendor of the grantor.---Jb. 801 

6. The cancellation of a deed to land wil] not revest the title in the grantor, but 
if the vendee delivers up his unregistered deed tu be cancelled, he places it in the 
power of the latter either to sell or incumber the land; and a bona fide pur- 
chaser or incumbrancer without notice, would have the paramount interest ; 
and this, although he did not acquire it directly from the vendor; but from 
one to whom: the vendee delivered the deed under a parol contract for a sale, 
that he might exchange it with the vendor for a deed made directly to himself. 
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DEMAND. 
See Conversion, 1. 


DEMURRER TO EVIDENCE. 


1, When a billis drawn on a firm by the name of D. S. & Co., and the suit is in the 
name of three persons as partners, using the same firm nameof D.S. & Co., the 
bill only being in evidence will not warrant the conclusion, when the evidence is 
demurred to, of the identity of the plaintiffs as the drawees of the bill—Desha, 
Sheppard § Co.v. Stewart..........+000 


DEPOSITION. 

1. A commission cannot issue, according to the common law, to take the deposi- 
tion of a non-resident witness, at the instance of the defendant in a criminal 
case; and there is no statute in this State authorizing such a procedure—Ez 
parte Harkins 

2. The answers of a nomina plaintiff, to interrogatories, exhibited under the act 
of 1837, ‘‘ more effectually to provide for discoveries in suits, at eommon law,” 
are not admissible evidence against the party for whose use the suit is brought. 
—Vickers, use, &c. v. Mooney 

3. Ina case in which chancery has jurisdiction, for the purpose of relief, the nom. 
inal and real plaiatiffs may be made defendants to a bill, and the former, if a 
competent witness examined under an order of the chancellor, at the instance of 
the complainant.— Jb 

4, Under the act authorising discoveries in suits at law, it is no objection to the dis. 
covery sought, that it does not rest within the exclusive knowledge of the party 


required to answer; or that it is not shown that the matter cannot be proved by 


witnesses.— Alston v. Graves & Hogan 

5. When a party fails or refuses to answer interrogatories propounded under this 
act, the court is not authorised to consider the interrogatories as confessed, or to 
submit an account, exhibited with them, to the jury, without further proof than 
arises from the judgment by default, entered under the statute.—Jb... 

6. Interrogatories, filed pursuant to the act of 1837, inorder to obtain the plaintiff's 
testimony, may be served either on the plaintiff, or his attorney; andif not an- 
swered, the suit may be dismissed, or continued, with the view of obtaining an- 
swers.—Jackson v. Hughes 

7. Although a court may, under peculiar circumstances, suppress a deposition re- 
gularly taken, yet the refusal to do so is the exercise of a discretion which cannot 
be reviewed on error.—Cullum v. Smith & Conklin 

8. A commission to take a deposition was addressed to Thomas N. Barnham and 
William Carr, or either of them; it was executed by a person who signed his 
name Thomas N. Barham: Held, that the name being dssimilar, it could not be 
intended that the person certifying the deposition was one of those to whom the 
commission was addressed.— Kirk, et al. v. Suttle. ..........cccsccesseceeesesees 679 

9. A deposition in the hand writing of the party taking it, cannot be read in evi. 
dence unless the opposite party was present consenting thereto.---Sieele v. 


Bet Bt C6... ..i6c000050 saactnentehd Lidinhiticowisiewssienatiaetbosaats ocsbccsin ee 
See Evidence, 9. 
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DISCONTINUANCE. 


1. If the Court improperly continues a cause, as to two out of three defendants 
by the express or implied assent of the plaintiff, and thereby the entire cause is 
discontinued, he cannot afterwards obtain a mandamus, to require the court to 
restore the cause to the docket.—Comstock vy. Givens...........0. 0 ccc ee gene D5 

2. One join! maker of a promissory nete cannot be called as a witness for the o- 
ther with whom he issued, although he makes no defence to the suit; fora 
verdict in favor of his co-defendant, would operate a discontinuanceof the ac. 


tion, and even vacate the judgment if one had been rendered against him..... 


Turner, etal. vy. Lazarus. ..... pak ia becks catasuciaiee Sectpiciicmate 


DOWER. 


1. The provision for the wife is inconsistent with dower and distribution of the 
same estate; consequently, without any express legislation upon the subject, she 
would, in equity, be put to her election... M. Leod, et aly McDonnell & Wife. 236 

2. The only change of law, made by our statute, which requires a widow to signi. 
fy her dissent from the provision made for her by her husband’s will, is to intro. 

* duce a determinate period, within which she must signify her dissent, or else 
the provision, if in equity,a bar of dower,becomes absolutely a bar at law---Ib. 236 

3. When application is made for an allotment of dower, and distribution of the 
personal estate, to the County court, which has possession of the will by pro- 
bate, and the will is inconsistent with such claim, there is a de ect of jurisdic- 
tion in the court to act upon the petition, unless the fact of dissent from the will, 
is shown affirmatively.——Jb 

4. A widow is not dowable as a matter of right, of the entire dwelling-house, out- 
houses, &c. in which her husband usually dwelt, &c , but to such part thereof 
as corresponds with her dower interest in the lands. I/ the estate be solvent, 
and it will not be unjust to the heirs, she may insist on the entire dwell.ng- 
house, out houses, &¢., as being assigned as part of her dower, in lieu ofa cor- 
responding portion of her dower in the lands, équal in valoe to the portion of 
the dwelling-heuse, of which she is not dowable as a matter of rght.— 
Langdon y. Stephens 

5. Uniil dower is assigned to the widow, she has no estate in the lands of her 
husband, bata mere right to oceupy the mansion house, out houses, &c. until 
dower is assigned her.-.-. Weaver & Guins v. Crenshaw. 

6. Whether an estate in dower would enti: the second husband to an exemp. 
tion from suit, out of the eounty of lis residence, Quere ?---1b. . 873 


EJECTMENT, AND TRESPASS TO TRY TITLE. 


1. An order cannot be made in vacation, at the instance of a stranger to the judg- 
ment, to arrest the execution of a writ of habere fucias possessionem, although, 
after its execution, if improperly turned out of possession, he may, in certain 
cases, on motion to the Court, be restored.to the possess.on.— Hall v. Hilliard 43 

2 Where one has been in possession of land for several years, built a house and 
made other valuable improvements thereon, the inference is, that bis occu 
pancy is legal, and that he has such an interest as may be sold under execu- 
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EJECTMENT, AND TRESPASS To PRY TITLE—continued. 


tion. The purchaser of land thus occupied, at a sale under execution, may 
maintain an action to recover the possession of the occupant.—Doe ex dem. 
Beg Benfelt 0. Ttthalll. .....scsccrerereseesecovcsesccsorssisscesassavaesenbiontonendebas 70 

3. When there are other heirs at law not joined in an action of trespass to try ti- 
tle, the objection, if good at all, can only be taken by plea in abatement.— 
Bonner v. Greenlee’s heirs 

4. An action of trespass to try title, must be brought against the tenant in posses- 
sion, and it is no defence for him to show that he holds under a will for the ben- 
RE ei ett BB oi seo tiny ec Besnrasernsdascvnimrecandessnntssssneieebed penowasanesod 411 

5. Inan action of trespass to recover the possession of land, the declaration may 
be in the usual form of trespass quare clausum fregit ; the statute requires 
the indorsement on the writ to inform the defendant “ that the action is brought 
as well to try titles, as to recover damages.”—Carwile v. House 

6. Where an action is brought to recover the possession of several adjacent tracts 
of land, which the plaintiff claims as a purchaser under execution, with ashe- 
riff’s deed, it is error tocharge the jury that if the defendant was in posses. 
sion of any parcel or tract of the land in question, they should find for the 
plaintiff for a}l the lands lying contiguous thereto, described in the declaration 
and the sheriff’s deed.— Jb .-.........- £000 66.0000 0000006000050 cc0e 00 eseee ccotege eooceese 710 

See Landlord and Tenant, 1, 2. 


ELECTION. 
See Dower, 2, 3. 


ENTRY. 

1, An entry to re-vest an estate for a breach of a condition subsequent, must be 
such a notorious and unequivocal act as demonstrates the intention of the grant- 
or to terminate the previous estate —O’ Brien vy. Doe ex dem. Henry 

2. Where fourteen lots of land in Mobile, situate on opposite sides of a street, were 
conveyed by one deed, with a ¢lause of forfeiture—Held, that an entry upon 
the lots on one side of the street, for a breach of the condition, was not of itself 
an entry upon the lots upon the other side of the street.—Jb 

3. A long possession by the grantor, acquiesced in by the grantee, might be suffi. 
cient to raise the presumption that the original entry was for a breach of the 
condition, but no such presumption can be made when the possession is recent, 
and especially where it is forcibly takems—Tb. ...........seccseerseeeeeeeenereeeees 787 

4. When the grantor seeks to establish his right to enter for a breach of the condi- 
tion subsequent, he assumes the burthen of proving it, though it consists of a ne- 
gative; but in such a case slight proof would be sufficient, prima facie —Jb. 787 


ERROR, WRIT OF, 

1. A defendant will not be permitted, in an appellate court, to raise a question of 
jurisdiction, by showing a fact, by affidavits, when the same matter js not dis- 
closed by the record.—Powers v. David 

2. When the record discloses that a cause has been in court for three years, and. 
has once been continued by consent, the judgment will not be reversed, although 
no service or writ appears in the transcript, and although the appearance'of the 
defendant’s attornies is on their motionstricken out. The proper course, if there 
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ERROR, WRIT OF —continued. 


was no service or waiver, was for the defendant to explain the condition of the 
record, by affidavit, and ask its correction —Ethridge v. Fuller 

3. The administrator of an intestate, against whom a judgment has been reco. 
vered, when living, is the proper party to sue out a writ of error, and may do 
80 on application to the clerk. If he supersedes the judgment, it may he af. 
firmed with damages, as in other cases.—Headon vy. Turner, Adm’r. 66 

4. When the decree of a chancellor ascertains and settles the rights of the parties 
in litigation, it is so far final as tosustain a writ of error, although the chancel. 
lor may refer the cause to a master to ascertain facts for an account. It will not 
vary the case that proceedings were afterwards had, and new parties made for a 
purpose not affecting the merits, but relating merely to the account to be taken. 
The Bank of Mobile v. Hall.....0....00....cccccccecseccccceccerceccgeace piabiabatret 141 

5. A final decree which will bar the prosecution of a writ of error, after three years 
is the last decree made in the cause.—Jb 

6. A writ of error can be prosecuted by him only, who is a party or privy to the 
record, or injured by the judgment ; and who will consequently derive advan. 
tage from its reversal.--. The heirs and distributees of Hill v. Hill’s Ex’rs...166 

7. Where certain persons describing themselves as sisters and brothers of the de- 
ceased, bring errorto reverse an ex parte order, admitting the supposed will of 
the decedent, to probate, it cannot be intended (in the absence of any affirma- 
tion in the record,) that they are the nearest of kin in interest, and the writ of 
error will be dismissed.—Jb 

8. A writ of error will not lie, from an order of court, permitting a sheriff to amend 
his return to a fieri facias ; the party prejudiced by such order has a remedy by 
mandamus, to cause it to be vacated.---Kemp § Buckey v. Porter 

9. Where the defendant goes to trial without objccting that there was no repli- 
cation toa special plea, he cannot be allowed to make the objection on error. 
Hubbert v. Collier, &c 

10. It cannot be objected, on error, that the declaration on which an issue was 
tried, was entitled of an improper term.—ZJb 

11. After a verdict, in an action of trespass, the defendant cannot object to the 
declaration, that it alleges the trespass to have been committed on a certain 
month, without particularizing the day.—Tb......-..-++-.+++s0sseee++ seen ee 269 

12. A confession of judgment, by the defendant, of part of the plaintiff ’s demand, 
and a continuance of the residue, on his motion, isa consent on his part, to a 
severance of the claim, and it cannot afterwards be objected by him, on error, 
that two final judgments were rendered in the same cause.—Henderson v. 
Henry 

13. As it isa matter within the discretion of the court trying a cause, to grant 
or refuse a new trial, the refusal to grant it, on the ground that the motion 
therefor, was not made in due time, is not revisable on error.—Hilliard, by 
next friend, v. Carr and Ketchum 

14. Although a court may, under peculiar circumstances, suppress a deposition 
regularly taken, yet the refusal to do so is the exercise of a discretion which 
can not be reviewed on error.—Cullum v. Smith § Conklin 

15, Where it appears from a bill of exceptions that the plaintiff fuiled to make out 
his case, an appellate court will not, at his instance, reverse a judgment ren- 
dered against him, because the court expressed to the jury an incorrect vpinion 
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ERROR, WRIT OF —continued. 


upon the law, or gave an erroneous reason for a correct conclusion.—Shep- 
herd, et al. v. DE « 6npasédievenceiasssnccvationl Ckicccddcceses pecqudbeewesguseeeesan 631 
16. It is not regular for a defendant in error to docket thee cause upon the produc- 
tion of the certificate and citation, and thereupon move to confess error. Un- 
til the record is filed by the plaintiff and errors are assigned, the defendant has 
no other rights than to move for an aflirmance.—Cherpin v. Tillotson. 638 
17, Where the transcript of the record shows a consent by the defendant, endorsed 
on the writ, to waive the declaration, and that the endorsement of the cause 
of action shall be used in place of it, a judgment by default will not be revers- 
ed because this consent does not appear from the record to have been proved 
to the court below. The proper course, if no such consent was given, is to 
apply to the court below to vacate the entry of consent and thus make the 
record in accordance with the fact.——Humphrey’s Adm’r vy. Thompson 649 
18. Where the defendant pleaded several pleas, all of which were good, and the ju- 
ry returned a general verdict in his favor, the plaintiff cannot object on error, 
that the court refused to charge the jury, that if they found for the defendant, 
they should state to which of the pleas their finding applied.---Kirk, et al. v. 


19. A writ ef error cannot be prosecuted upon the settlement of an insolvent estate, 
until a final decree is made, but any creditor who may conceive himself injur- 
ed by a rejection of his claim, may, by certiorari remove the record into the 
circuit court, and have the question re-considered ; and for the improper ad- 
mission of a claim, the remaining creditors may also seek redress in the same 
mode..--Cawthorne v. Weissinger 

20. A suit was instituted by A. for the use of L. & L., partners, and judgment ren- 
dered for the defendant. A.andone of the beneficial plaintiffs died, and the 
surviving partner took the benefit of the bankrupt law, after which a writ of 
error was prosecuted upon the judgment to this court. Held, that the writ 
of error must be dismissed, and could not be amended under the statute autho- 
rizing the amendment of writs of error.-..Armstrong, use, gc. Adams 751 

21. Where recognizors are bound in several sums in one recognizance, and 
several judgments are rendered against them, they cannot join in the prosecu- 
tion of a writ of error; but where a joint writis sued out by them, it may be 
amended under the act of 1843 “to authorize the amendment of writs of er- 
ror,” by striking out one of their names, and then it will remove the cause as 
to the other...-.Farr & Simpson v. The State 

22. An objection to the revival of a suit in the name of an administrator, can not be 
made in this court, if not raised in the court below.---Patterson & Hinson v. 
IG MU Tcahs tego cis alata Vikan <asig dp nidiestadong eptaaeitadiees peeeapdiell 844 

23. The reading to the jury of an affidavit of the loss of an instrument, and its con- 
tents, will not prejudice the party onerror, though irregular, ifthe witness gave 
oral testimony also to the jury, of the contents of the paper.---Ib 

24. Where a declaration contains several counts, to one of which a demurrer is 
sustained, and on the others issues are tried, and verdict and judgment there- 
on for the plaintiff; if the demurrer was improperly sustained, the judgment 
will be reversed in toto, and not merely as to the count adjudged to be de- 
fective....Fontaine & Freeman, use, Gc. Lee's Adm’rs...+++-++++ 0001+ 1000+ B89 
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ERROR, WRIT OF—continued. 

See Appeals and Certiorari, 2. 

See Attachment, 5. 

See Executors and Administrators, 15. 
See Exceptions, Bill of, 1. 

See Forcible Entry and Detainer, 2, 9, 10. 
See Garnishee, 1 

See Orphans’ Court, 12. 

See Pleadings, 6, 13. 

See Statutes, 3, 4. 

See Variance, 2. 


ESTATE, LIMITATION OF. 


_ 1. Where a testator, after specially bequeathing slaves and other personal pro. 


perty to his daughters, declared his meaning to be, that they should “inherit 
the above bequest, and if no lawful heirs of their bodies, then to revert to the 
family or estate:” Held, that the limitation was wholly indefinite, reaching 
* to the remotest descendants of the first takers, and being uncontrolled by any 
thing which preceded or followed it, the daughters took an absolute estate.... 
Darden’s Adm’r, et al. v Burns’ Adm’r, and another.......+...+00000+0+000.00 362 
2. A testator, by will, directs that certain persons shall have full power and 
control cver the property described in the will, ‘to be used and managed at 
their discretion, for the mutual use, benefit and interest of his daughter,” (she 
then being a feme covert,) “and her surviving children: and as they come of 
age or marry, the property to be equally divided between her and them.” This 
does not invest the wife with a separate estate; nor is the interest liable to sub- 
jection, by a suit in equity, for the payment of a promissory note executed by 
her together with her husband. Nor can the husband’s interest in jit be reach. 
ed in asuit, where the allegations of the bill charge the estate to be one tothe 
separate use of the wife...-Inge, et al. v. Forrester...-..-..-+0-0++00:0+e0eeeees 418 


ESTOPPEL. 


1. A sheriff who has collected money upon an execution, cannot dispute the right 
of the plaintiff to the money, upon the ground that the judgment was satisfied 
by a recovery and satisfaction in another case, founded upon the same cause of 
action.---Hill, et als. v. Fitzpatrick, Gov. use, S6..........0000ceeceeeereees -314 


EVIDENCE. 


1. A former judgment is a bar only in reference to the subject maiter of the suit, 
and the points there put in issue and determined, When, therefore, it is pro. 
posed toshow, by the record of a judgment, that a certain matter was decid. 
ed, it must appear from the record that such matter was in issue, and then pa- 
rol evidence is admissible to show, that the matter, was, in fact, submitted to 
the jury. If the matter was not within the issue, such testimony is not admis. 
sible, as it would be, in effect, to contradict the record.—-Deridson 4 String- 
Sellow v. Shipman, et Gla. 2... .10....cecccceeeseeeenssnceneees mage 
2. Upon the trial of the right of property, the i issue being, that the property le. 
vied on wee, at the time of the levy, ewhject to the satisfaction of the exece- 
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EVIDENCE—continued. 


tion—it js not admissible to show, by parol, that the invalidity of the mortgage, 
under which the claimant deduced his title, was submitted to the jury.— Jb. 27 
3. The indorser of a bill of exchange, being sued on his indorsement, pleaded that 
the bill was made to be negotiated to the plaintiff ; that the consideration of the 
defendant’s indorsement was the previous deposit, by the drawer, of ten bales of 
cotton in the ware-house at D; for which, at the time of the negotiation of the 
bill, he gave the plaintiff the receipt of, or order upon, the ware-house keep- 
er. Further, that the cotton was of the value of one thousand dollars ; that the 
plaintiff agreed with the defendant to take and sell the same, and apply the pro- 
ceeds thereof to the discharge of the bill, before the defendant should be called 
on to discharge any part of it—All which the plaintiff has failed to do: Held, 1. 
It cannot be assumed, thatthe arrangement between the piaintiff and drawer, 
was notin writing. 2. Thatthe plea would tolerate the admission of evidence 
to bar the action; though it might, perhaps, be competent for the plaintiff to 
show the removal or destruction of the cotton, so that it could not be obtained.— 
Bank of the State of Alabama v. Whatlow............ woiabecalegaepoas dertasasrreen 135 
4, The protest of a notary public is admissible evidence, in an action on the bill of 
exchange to which it refers, although a witness may testify that he is acquaint- 
ed with the notary’s hand-writing, and does not believe the signature to the pro- 
Ree Ue Weitbems: with Tite HAD... ois os. os cssisss ccsckspescenssosnesaeeDbessoves 135 
5. A contract, for the sale of a horse, which is not reduced to writing, but for the 
price of the horse a note is given, is not affected by the rule that written contracts 
cannot be explained by parol evidence. In such a case it is competent to prove 
by parol that the note was to be returned if the horse died.—Barlow v. Flem- 


ee Gees ou Osidte ca cuaomatatoe ipadacuhaensvaticwaeadedabacagaldeeteteeaademiaie ee 146 
6. An action against a sheriff for failing to levy process, cannot be supported by 
proof that the money had been collected by him.—Grifin v. Ganaway....... 148 


7. Ifthe purchaser refuse to comply with the terms of the sale, the sheriff may 
re-sell the land, and bring an action in his own name against the original pur- 
chaser, if the land sell for less than was bid at the first sale, for the breach 
of his contract-.-and will be liable for the amount so recovered in his official ca 
pacity, to those entitled to the proceeds.— Robinson v. Garth,-.++++-++++0-++++4 204 

8. Inan action brought by the sheriff, after a re-sale, the memorandum of the ori- 
ginal sale made by himself, will not le competent evidence to establish the 
iat that euch anle wae anndin——Tb.-.- «006s<s0sccccssceseccssedssnsasaecsnesengien 204 

9. Where a witness (whose deposition was taken.) stated that he attended a ne- 
gto, asa physician, whom the declaration alleged bad been falsely warranted 
sound, upon a sale by the defendant to the plaintiff—Held, that the evidence 
of professional character was sufficient to authorise the admission of the evi- 
dence; and if this fact was controverted, the opposing proof should be addrese- 


ed to the jury.—— Washington v. Cole i iaininead sepuediendiaceehe 212 
10. In an action for the recovery of land, purchased under a fieri facias, against 
the defendant im exe stron, it w not allowable for the latter to impeach the 
deed by showing a jlanty in the sale and proceeeding preparatory 
thereto, and the pu eer knowledge of the manner in which the ke vy and 


gale were made, w not authorize the application of » different rule —Hubbert, 
and another. vy. Meteo 221 
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EVIDENCE—continued. 


11. Land was levied on under an execution issued by a justice of the peace, and an 
order made by the Circuit court directing its sale ; the costs, up to the time the 
papers were returned to court, were $3 81-100, and the entire costs are stated 
in the venditioni exponas, at $13 81-100. The order of court is, that the sheriff 
“be commanded to sell, &c.,” and the termsof the venditioni exponas are, 
that he is ‘“‘ commanded to cause to be made of the lands, &c.:” Held, 1. That 
the inference is, that the costs were increased by the action of the Circuit court. 
2. That the legal effect of the terms employed in the order and venditioni ex- 
ponas is identical ; consequently, there was no variance between them.—Allen 
v. Best 


12. When a bond is alleged to have been delivered as an escrow, and the eyi- . 


dence has no tendency to show that the condition of the delivery was commu. 
nicated or known to the person to whom the delivery is made, the evidence may 
be rejected.—Price, et al. v. Cloud, ....,....ccseceseerseccsrsseeecerteereeceerserees 249 

13. In such an action it isnot necessary to produce the judgment on which the ex- 
ecution issued, its recital in the execution is prima facie evidence of the fact 
against the sheriff—Hill, et als. v. Fitzpatrick, Governor, use, ¢c....... .-314 

14. To let in secondary evidence of the contents of an execution, it is not necessary 
that a search should be made for it in the clerk’s office, by the clerk ; a search 
by any one who has access to the office will be sufficient, especially in a case 
where slight evidence of the loss of the paper would be sufficient.—Jb. 

15. The recital in an execution that it has been issued on a judgment affirmed by 
the Supreme court, and that ten per cent. damages is to be made thereon, is e. 
vidence against the sheriff of the fact, without producing the record of the af- 
firmed judgment.—Jb. 

16. When evidence is offered, which is seemingly irrelevant to the matter in issue, 
it isthe duty of the party offering it, to show how it can be made relevant by 
connecting it with other facts and circumstances already in evidence, or intend. 
ed to be offered, and if there is no such offer to show its relevancy, the court 
may lawfully reject it —Crenshaw v. Davenport and Wife. ............0++++ 390 

17. An admission by the defendant, upon the presentation of an account to him 
that part of the account is correct, but without stating what part, and neither 
admitting nor denying the residue, cannot be construed into an admission that 
the entire account is just; and is of no value for the part admitted, from its un- 
certainty.— Watson v. Byers 

18. A bill of sale was made by C. (the defendant in execution,) to B., (one of the 
claimants,) to the negro woman in question, who wes at that time concealed 
with three other slaves of C . in a county remote from that where the transac- 
tion took place, (whither he had removed them,) and was shortly thereafter de- 
livered to B. at the place of her concealment. B. then returned in company 
with C’s agent, and another person, to the county in which himself and his ven- 
dor resided—the other slaves, under the exelusive control of C’s agent, accom- 
panying them. The woman purchased by B. was levied an by fi. fa. against 
C’s estate, and claimed by B. 8. & Co. On the trial before the jury, the plain- 
tiff in execution asked a witness, what disposition was made of the slaves that 
were brought back and not levied on, and where they were when he last saw 
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them ; but upon the claimant’s objecting to the question, the court adjudged the 
same to be inadmissible, and decided that it should not be answered: Held, 
that the question was prima facie irrelevant, and to have made a direct answer 
to it evidence, the plaintiffs should have stated the object of the inquiry, and 
how he intended to affect thereby the claimant’s title to the slave in question.— 
Bupele vy Dareley, Stinnett Gf C0. siseeccecissessavteinssacsevetosdas utdakkedbens 407 

19. When the plaintiffs claim title to land as the brother and descendantsof a 
brother of the person last seized, it is not necessary to prove that the brothers 
were begotten in lawful wedlock: it is sufficient to show that they were the lawful 
brothers and legal heirs of the deceased.— Bonner v. Greenlee’s heirs. 

* 20. The admission of a party against whom secondary evidence of the contents 
of a written instrument is offered to be given, that the instrument is lost, will 
be sufficient to let in the inferior proof—Cooper v. Maddan. ...........+..+4+ A31 

21. A party, to whom a chose in action is duc by parol only, cannot be a witness 
against the defendant, although the euit is for the use of another, and all his in- 
terest in it is extinguished.—G@oodwin, use of Hale, gc. v. Harrison.........438 

22. When suit is brought on a promissory note, in the nume of the payee, for 
the use of another, and is produced in evidence at the trial, 1t ought not to be 
excluded, although it appears, from an endorsement upon it, to have been as. 
signed toone not connected with the suit; the legal presumption in such a case 
is that the note has been returned by the assignee to his assignor—Herndon, 
use of Woodward, v. Taylor 

23. Evidence is admissible to show when in fact an execution issued, either by 
proving that the clerk made a mistake in the teste of the writ, or that it has 
subsequently been altered.—Harrell v. Martin, Pleasants g- Co. .........++ 087 

24, Where the question is, whether slaves were sold absolutely, or delivered as a 
pledge upon a promise that when the sum intended to be secured was paid, 
the person receiving them would settle them upon the debtor’s wife, the dif. 
ference between the debt and the value of the slaves, the failure to deny the 
right to redecm when the debt was tendered, and the declaration of the creditor 
made contemporaneously with the reception of the slaves, that he had bought 
them for the wife, are strong circumstances to show that they were not pur. 
chased unconditionally.—Sledge’s adm’rs, et al. vy. Clopton. ....... 

25. The loss of a private paper is sufficiently shown so as to admit secondary evi- 
dence of its contents, by proof that it could not be found where it was last seen, 
or amongst the papers of those persons to whom it would most probably be in- 
SED. siccnnits niakindginisndaunsnasenesntnntamanhannnsieehehedneameannane 589 

96. The rescission of a contract, under seal, cannot be given in evidence under 
the plea of accord and satisfaction, nor can the acceptance of rent from another 
as tenant, avoid a lease, unless the fact be pleaded specially —Barelli § Mar- 
EE Wi OMMNEE oo cs oi naesencieccsng scknonsotus vantasdoersesoecescspieihanieeneenaaaetnm 


27. The defendant was arrested on a bail writ at the suit of W. and escaped from 
the custody of the Sheriff; afterwards W. sued out an ancillary attachment, 
which was levied on the same property that had been previously seized under 
an original attachment issued at the suit of the plaintiff against the defend- 
ant: Held, that the liability of the Sheriff to W. for the escape, did not 
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disquatify him as a witness at the instance of the defendant, on the trial of 
the cause commenced by attachment, by the plaintiff; that the objection to 
the witness went only to his credit 
28. Heirs or distributecs are not competent witnesses for the executor or adminis. 
trator to establish a claim in favor of the estate, although they execute releases 
of all their interest in the demand in suit.— Williams’ ex’rs vy. Temple, adm’r. 656 
29. A witness cannot be excluded by proving his confessions of an interest in 
i NUE Ge in on 5s cic cnin wd isienssntesccs.nseusopannnipareaicteaaton 668 
30. In an action against the sheriff, for levying an execution on property which 
belonged to a third person, C. was offered as a witness for the defendant, who 
stated that he was a stockholder in a banking company; that N. it was proved, ° 
was the reputed agent of the company, and had given an indemnifying bond to 
save the sheriff harmless for levying on and selling the property in question: Held, 
that the proof of N.’s agency was insufficient as applied to the present case, 
and that C. wasa competent witness for the defendant.--Kirk et al v. Suttle. 679 
31. In a prosecution by the State against a husband for an assault and battery on 
his wife, the wife isa competent witness for the husband to disprove the charge. 
MY Wes MPN IIE ics. crcini< 5 9.45.963 dig Socderees onerous uscnndetncawasncaremeake esdabece 685 
32. Upon a suit on a note payable on demand, at a particular place. it is not ne 
cessary that the plaintiff should prove a demand at the place before suit brought. 
It is matter of defence for the defendant, if he was ready at the place, to pay — 
eR Gs TEMREE, ae, Bile. a assis iscctccencacdossansscwcdesescacansabacessacs 701 
33. Although the copy ofa record is evidence, yet if the original is produced it is 
alse admissible, and may be used instead of a copy.----Carwile v. House. 710 
34. A co-maker of a promissory note is a competent witness to prove a present. 
ment of the note to the executor of a joint maker of the note..--Cawthorne v. 
Weisinger...... Sida nsipeamtalasiaevneenteoianssaascasmannisheieiosersRieMebaaaeniiaste 714 
35. In an action for wrongfully and maliciously suing out an attachment against 
the plaintiff’s estate, it is not allowable for him to prove, that by common repu- 
tation in the neighborhood in which the defendant and himself resided, it 
was supposed that he had gone to an adjacent State on a visit of business or 
plensure.-.Pitte v. Berreughe. -..++<.+-000..0scnresersseccsvsccceesnnsesesnes pees 733 
36. What a party said upon leaving home, or immediately previous thereto, is ed- 
missible evidence in his favor as a partof the res gest@, on the trial of an action 
for wrongfully and maliciously suing out an attachment against him in his 
absence s  Gieuiliiedunieti cet ats Aa SAAS ae a cdi shi ad baa aaa create ood Baca ateaien tan 733 
37. The opinion of one of the commissioners appointed by an act of incorporation to 
receive subscriptions for stock, that a subscriber might forfeit his stock by failing 
to pay an assessment thereon, can have no influence upon the liability of the lat. 
ter; and in an action brought for the recovery of an assessment, is irrelevant tes- 
timony.— Hail v. Selma and Tennessee Railroad Company 
38. The act of 1819, makes the “ borrower or party” to a usurious contract, @ 
competent witness to prove the usury; but this statute cannot be so construed, 
as to authorise ihe indorser or surety of the “ borrower or party,” when sued, . 
to be a witness to prove the fact, so as to defeat a recovery against him.— 
SE Wi nidincckesinseraankia Si sihibiancnadatenaniensadmnieinviniciaataammmnae 753 
39. “* The borrower or party” being competent to prove the transaction illegal for 
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usury, the particular facts to which he»may testify, cannot. be defined with 
precision, -but must depend, to a great extent, upon the ease itself. -.Jb 753 

40. The statute, allowing the plaintiff’s oath as evidence in all su ts on accounts for 
sums not exceeding one hundred dollars, applies toa demand for fifty dollars 
due on a horse swap.—Cave, wse of Wallace, v. Burns. .....020.0 cess .780 

41. ‘A judgment on a note executed by the defendent and the plaintiff, as the joint 
sureties of a third person, is proper evidence under a plea of set-off, as laying the 
foundation to prove the payment of money at the plaintiffs instance.—Jb. 780 

42. When the record does not disclose the fact, parol evidence is admissible to show 
thata judgment against the defendant is founded on a note to which he and 
the plaintiff were sureties for another, the plea being sct-off, and the attempt 
made to show money paid at the plaintiff’s instance. —Jb 

43, When the plaintiff and defendant are the only witnesses in an action upon an 
account for a sum not exceeding one hundred dollars, under the statute of 1839, 
the denial by the defendant, on oath, of the facts sworn to by the plaintiff, de- 
prives the testimony of the latterof ull force whatever — Anderson y. Collins. 783 

44. P. exchanged two female slaves with R. for a negro man, and gave him a re. 
ecipt acknowledging to have received from him $850 for the two slaves, 
which he warranted to be sound. Afterwards, R. insisting that one of the 
slaves was unsound, offered to rescind the contract, which P. agreed to if R. 
would receive back the negro man, which he refused, and demanded the $850. 
R. having brought an activn against P. on the warranty,—Held 1. That the 
receipt was open to explanation by parol proof showing what the contract real. 
ly was. 2, That P. had the rightto return the slave he had received, when 
the rescission was demanded, and that upon his failure to do.so, the measure of 
damages would be the value of the slave at the time he received him, unless at 
the time of the exchange the parties estimated his value. 3. It was not ne. 
cessary to.a rescision that the plaintiff should offer to return the bill of sale.—- 
Pettus v. Roberts. 

45. The admission of one person that another was his partner, is not evidence to 
establish the existence of a partnership, and the fact that the party making the 
admission is not sued in the same action, or is dead, can have no influence upon 
the admissibility of the evidence: the representative of a deceased partner are 
made liable at law, if the survivors are insolvent.— Thornton v. Kerr §- Hope. 823 

46, Arecovery in an action against the sheriff for a false return, is no evidence to 
fix the liability of his sureties, when they are sued upon his official bond —— 
Lucas v. The Governor, for the use of Harper 

47. A bond executed by the name of Jas. W. will be admitted under a declara- 
tion which states the obligor’s name to be James W..; the latter will be in- 
tended to be the true name, and the formera mere contraction of it.-.- a 
et al. v. The Governor of Alabama, use of, &c. . aa gseh shheoner ate . 839 

48. The reading to the jury of an affidavit of the ious of a an instrument, pay its con. 
tents, will not prejudice the party on error, though irregular, if the witness gave 
oral testimony alsv to the jury, of the contents of the paper—Patierson & Hin. 
OU i Marat. GROG: i< <5 sce vepegeddobvines Gutters dawbbena yt hagbstedidys Bk bbG eb 844 

49. Whether an entry upon an execution docket be evidence or not, per se, the 
testimony of the clerk or his deputy, that it was genuine, and that he had no 


119 





946 INDEX. 





EVIDENCE—continued. 
doubt but it correctly stated the day when an execution was returned, made it 
admissible.—Hartley, use, &c.v. Chandler, et al. ...........0...0000000.000002 857 
50. One joint maker of a promissory note cannot be called as a witness for the o- 
ther with whom he issued, although he makes no defence to the suit; fora 
verdict in favor of his co-defendant, would operate a discontinuance of the ac. 
tion, and even vacate the jonmeret if one had been rendered sania him... 


Turner, etal. v. Lazarus. . é 875 
51. Evidence of what was pai in ‘cataie ‘eeuterisiinns hetivaiens a ‘-delebdtns } in 


execution and one who afterwards, during the same day, purchased a slave 
sold by the sheriff, is admissible, when the object is to show that the purchase 
was made on account of the defendant.--. Downmanv. Frow & Fergusvn.879 

52. An account filed against an insolvent estate, is not, under the statute, previous 
to the patsage of the act of 1843, sufficiently proved, by an affidavit of its cor. 
rectness, made at the time it is filed, but if objected to, it must be proved ac. 

cording to the course of the common law.—Askew v. Weissinger, ex’r. 907 

§3. When copies of alibel are offered in evidence, instead of the original, which’ 
are stated in the record to be subst:ntial copies of the original, if the copies 
are not set out in the record, this court will presume, after verdict, that the va. 
riance between the copies and the original, was immaterial ...Weir v. Hoss 
GRE Wifes occ. cccccccrrcedercsccciscrsscccccsreesesstoetnctestieecenesccbecsededsoese . 882 

See Entry, 4 

See Pleadings, 8 

EXCEPTIONS, BILL OF. 


1. The bill of exceptions is prepared by the party excepting, and need only state 
so much of the case as is necessary to show error; therefore, when error is 
shown, a reversal will not be withheld, because in another aspect of the case, 
the error complained of would be immaterial..-.Seawel: v. Henry............226 

2. Where it appears from a bill of exceptions that the plaintiff failed to make out 
his case, an appellate conrt will not, at his instance. reverse a judgment ren. 
dered against him, because the court expressed to the jury an incorrect opin. 
ion upon the law, of gave an erroneous reason fur a correct conclusion... 
Shepherd, et al. Nabers 

3. A scroll around the word seal, opposite to the signature of the judge who signs 
the bill of exceptions, is a sufficient seal.---Kenan vy. Starke and Moore 

4. A bill of exceptions must always be taken most strongly against the party ex- 
cepting ; and where it states facts which show thata person had a considera- 
ble length of time, previously become the purchaser of land, and his right to 
occupy it was during all that time undisputed, it will be intended against the 
party excepting and in favor of his adversary, that the purchaser was in pos- 
session.---Mallory v. Stodder 

5. A bill of exceptions may be suppressed, when it is shown that it was fraudu- 
Jently or surreptitiously obtained; but the Supreme Court cannot try the facts 
and determine what was the point reserved at the trial, nor can any admission 
made by the judge afterwards, affect the validity of the bill...Weir v. Hoss 


EXECUTION, WRIT OF. 
1. If an execution be issued in the life-time of the defendant the lien may be con- 
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EXECUTION, WRIT OF—continued. 
tinued after his death by an alias or pluries. But if there be a chasm by the 
lapse of a term, an alias cannot issue, but the judgment must be revived by scire 
facias against the personal representative.---Buyd, Adm’r, v. Dennis 

2. The section of the act of 1807, “‘ concerning executions, &c.,””: which inhibits 
the removal of goods and chattels, levied on by execution, from any messuage, 
lands, &c., leased, &c., until the payment of the money due for rent of the pre- 
mises, only gives a lien for the rent due at the time of the levy, and not for 
what is then accruing, and to become due at some future period.— Whidden vy. 


3. Where the sheriff levies process on goods of a tenant in a house leased to him, 
he is not liable to the landlord for its use and occupation, if the possession has 
not been demanded, and he merely retains the key, using the house for the safe. 
keeping of the goods...the lease continuing during all the timeof the she- 
riff’s occupancy. —Jb 

4, A bond of indemnity, given by the defendants to an execution, to the sheriff, to 
save him harmless against the consequences of levying on and selling the proper- 
ty of a stranger to the judgment, ior its satisfaction, is illegal, and void, and no 
action can be mantained by the sheriff upon it.—Prewitt v. Garrett..........128 

5. If the purchaser refuse to comply with the terms of the sale, the sheriff may 
re-sell the Jand, and bring an action in his own name against the original pur- 
chaser, if the land sell for less than was bid at the first sale, for the breach 
of his contract-...and will be liable for the amount so recovered in his official ca 
pacity, to those entitled to the proceeds.— Robinson v. Garth....++01++++0100++204 

6. In an action for the recovery of land, purchased under a fieri facias, against 
the defendant in execution, it is not allowable for the latter to impeach the 
deed by showing an irregularity in the sale and proceeding preparatory there- 
to; and the purchaser’s knowledge of the manner in which the levy and sale 
were made, will not authorise the application of a different rule.---Hubbert 
and another, v. McCollum 

7. The irregular execution of a fieri facias may be corrected, or avoided by a 
seasonable application to the court from which it issued...-Jb 

8. Land was levied on under an execution issued by a justice of the peace, and an 
order made by the Circuit court directing its sale ; the costs, up to the time the 
papers were returned to court, were $3 81-100, and the entire costs are stated 
in the venditioni exponas, at $13 81-100. The order of court is, that the sheriff 
“be commanded to sell, &c.,” and the termsof the venditioni exponas are, 
that he is ‘‘ commanded to cause to be made of the lands, &c.:” Held, 1. That 
the inference is, that the costs were increased by the action of the Circuit court. 
2. That the legal effect of the terms employed in the order and venditioni ex- 
pense is identical ; consequently, there was no variance between them.—Allen 
v. 

9. Quere? will a purchaser at a sheriff’s sale be affected by a variance between the 
venditioni sige and the order under which it issued, if the writ is not void. 


10. The return of satisfac‘ion upon an execution, without any date or evidence 
in connexion with it, refers to the return day of the execution.-.-Price, et al. 
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11. An alias pluries fi. fa. is sufficicntly described as an “ execution.” —Hill, 
et als. v. Fitzpatrick, Gov. use, §-C.......00-c0esereereeevere a a 314 

12. Evidence is admissible to show when in fact an execution issued, either by 
proving that the clerk made a mistake in the éeste of the writ, or that it has 
subsequently been altcred.—Harrell y. Martin, Pleasants § Co. 


13. A writ of fieri facias does not become a record of the court until it has been 
returned by the sheriff. -.Jb...............+. done cqagediecioned$6$nhccsuthadédeepebiiadied 587 

14. Where a sheriff justifies the seizure of property under a writ of fieri facias, he 
need not allege that a judgment was rendered in the case in which the execu- 
tion issued ; the production of the judgment may become necessary, where 
the plaintiff proves that his title is paramount to the lien of the execution... 
Shepherd, et al. v. Nabors 

15: Where a defendant, against whose estate a writ of jieri facias is sued ont, 
dies after the same has been injoined, his lands are not subject to levy and 
sale under an execution issued after his death, upon the dissolution of the in. 
junction. The act of 1835 “to authorise the issuing of executions in certain 
cases, and for other purposes,” docs not apply to such a case.---Abercrombie v, 


16. A surety, after paying the amount of the execution issued against the prin. 
eipal and other sureties, as well as himself, is not entitled to have the execu. 
tion kept alive for his own benefit, either against the principal or co sureties, 
Morrison, Givhan, et al. vy. Marvin 


See Frauds, Statute of, 2, 3. ' 
EXECUTORS AND ADMINISTRATORS. 


1, An administrator, de bonis non, cannot cause his predecessor and sureties to 
be sued upon the administration bond executed by them, where no judgment 
or decree has been obtained against the principal therein, for the breach of his 
duty as administrator..-.Judge of BentonCountyCourt, use, gc v.Price,et al 36 

2. The administrator of an intestate, against whom a judgment has been reco- 
vered, when living, is the proper party to suc ont a writ of error, and may do 
soon application to the clerk. If he supersedes the judgment, it may be af- 
firmed with damages, as in other cases... Headon y. Turner, Adm’r 

3. Where an administrator makes a warranty of the soundness of personal pro- 
perty belonging to his intestate’s estate, which he sells underan order of court, 
he 1s chargeable for a breach in his representative character.-..Craddock v. 
Stewart’s Adm’r 

4, Acitation to an administratrix, which calls her ** to make a showing of how 
and in what manner she has administered and disposed of the estate of the de- 
ceased, wil] not authorize the judge of the county court, on her failing to ap- 
pear, to make a final settlement of the estate-. Blackwell, Ad’z v.Vastbinder 218 

5. The assets which come to the hands of an administrator, pass to his successor 
if he die, resigns, or is removed before he administers them.---King and Clarke 


v. Griffin, use, GC..... 2.006 da Wahine deadaresdethasdieieceavids cae aleikeet ee Gee ane 387 


6. The purchaser of property at an administrator’s sale, when he has received 
the property, cannot, in an action for the purchase money, require the plain- 
tiff to prove the regularity of the sale, and is estopped from showing its ille- 
gality, so long as he retains the property purchased.---Harbin vy. Levi 
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EXECUTORS AND ADMINISTRATORS—contin ued. 


7: When an administrater has sold property of his intestate, and has not received 
the price, if he is afterwards removed from the administration, he can main- 
tain no action against the purchaser. ‘The right of action is gone with the 
administration, and passes to the new administrator.---Ib 

8. A promise by an administratrix, to pay a debt due by her intestate, is not bind- 
ing on her individually, although it be in writing, there being no new conside- 
ration for the promise.—Hester v. Wesson 

9: The bond required to be executed upon the prosecution of an appeal from a 
jadgment rendered by a justice of the peace, is, only a means provided by sta- 
tute for the continuance of the litigation in the appellate court, and does not 
impose upon the sureties an obligation other and greater than that to which 
the appellant is liable: consequently, where one sued as administratrix, appeals, 
she may plead that the estate she represents has been declared and adjudged 
insolvent, and if ber plea is sustained, no judgment can be rendered against 
her sureties on the appeal bond.--- Lunsford, use, &c v. Baskins’ Adm’x, 512 

10. The defendant, an administratrix, pleaded, that the estate of her intestate 
was declared and adjudged insolvent, the jury found the plea to be true, as- 
sessed the plaintiff’s damages, and judgment was rendered that the suit abate 
and be referred to the orphans’ court: Held, that although the act of 1843 re. 
quired, that the judgment in such case should be that the plaintiff is entitled 
to the sum found due him, but no execution shall issue and the judgment be 
certified the proper orphans’ court, yet the defect was a mere clerical] misprison, 
amendable at the costs of the plaintiff in error ——Jb 

11. In an acticn against an administrator, it is not allowable to declare in one 
count upon a demand for which he is liable individually, and in another fora 
debt due the estate he represents; such a declaration would be objectionable on 
general demurrer for a misjoinder of counts.---Jefford’s Adm’r y. Ringgold 

12, An executor or administrator may ratify the contract of his intestate made 
during his infancy, although the intestate died before he attained his majority; 
and such ratification will be obligatory, though it was verbally made, without 
any new consideration.---Ib 

13. An executor, by appearing and submitting to account, waives all objection to 
the citation.--- The Executorsof Sankey v. The Heirs of Sankey 

14. The decree, in such acase, must be in favor of the administrator, and it 
would be error in the court to make distribution thereof among the distributees 
of the deceased wife. Such distribution could only be made in a proceeding 
between the distributees and the administrator.-.-Jb 

15. Theact which requires notice to be published, &c. when an executor’s ac- 
count will be reported for allowance by the judge of the orrphans’ court, is for 
the benefit of creditors, &c., and aa execator cannot object on error that pub. 
licatiun was not regularly made.--- Davis v. Davis, et al 

16. The time within which claims can be presented to an executor or administra. 
tor, is computed from the date of the grant of letters testamentary, and not 
from the date of the executor’s advertisement....Cawthorne v.Weisinger. 714 

17. A presentment must be made within cighteen months, though the estate is 
I RN Me 3 54a ca canen vcot nadine ing daha ogee OmaGL A Sea nal ooaee ones SEA 

18, An objection to the revival of a suit in the name of an administrator, can not 
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EXECUTORS AND ADMINISTRATORS—continued. 


be made in this court, it not raised in the court below.---Patterson and Hin. 
son v. Burnett, Adm’r 

19. A report by the administrator, that the estate represented by him is insol. 
vent, is necessary to give the county court jurisdiction to decree against him 
in favor of creditors: and a report of insolvency made by a previous administra. 
tor, has no effect on a subsequent administrator, de bonis non....Lambeth and 
Wife v. Garber, etal 

20. An executor or administrator having an interest in the estate may purchase 
at his own sale, provided it is fairly conducted; if not, it may be set aside by 
creditors or legatces, but is not a nullity —McLane v. Spence. Adm’r 

21. Where cneas the executor or administrator of two estates, becomes possessed of 
the property of both, as he cannot sue himself, he will be presumed to retain 
what is due from one, to the other, whether it be a debt or unliquidated dama. 


22. S being administrator of the estates of K and C, elected to consider certain 
slaves, which C, being the former representative of the estate of K, had pur- 
chased at his owh sale, as the property of the estate of K, by hiring them out, as 
such, and in various other modes. ‘The slaves having been sold under execu. 
tion against the estate of K, S brought an action against the officer 
for a trespass upun the estate of C: Held, that as he had elected to consider 
the slaves as the property of the estateof K, he could not afterwards insist they 
were the property of C,as he had merely done whata court of chancery would 
have directed, if application had been made to it to set aside the purchase made 


23. An account filed against an insolvent estate, is not, under the statute, pre- 
vious to the passage of the act of 1843, sufficiently proved, by an affidavit of 
its correctness, made at the time it is filed, but if objected to, it must be proved 
according to the course of the common law.—Askew v. Weisinger Ez’r 907 


See Assumpsit, Action of, 4. 
See Husband and Wife 5. 
See Orphan’s Court, 6. 

See Wills and Probate, 7. 


FEME COVERT. 


1, Semble, that where personal property is given to the sole and separate use of a 
feme covert, she may, as incident to such an interest, dispose of it by will; and 
although she be entitled only to the profits derivable from the enjoyment of 
the property, she may, under an authority from her ddnor, declare who shall 
enjoy it after her death_— Lewis, et al. by their next friend, v. Hudson and 
another 

9. Where a feme is sued on a promissory note made by her when covert, and 
she pleads her coverture in bar, it is not a good replication that she promised 
to pay the note after her husband’s death, unless some new consideration or 

- previous moral obligation is shown to support the promise.-..Vance v. Wells 


FORCIBLE ENTRY AND DETAINER, &C. 
1. When the complaint in a suit of forcible entry and detainer bears a date 
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FORCIBLE ENTRY AND DETAINER. 


nearly two years subsequent to the time of the trial, it will be considered asa 
clerical error, and therefore unavailable.—Powers v. David...........++ee00« +9 

2. It is not a material error, that the record, in a suit of forcible entry and de. 
tainer, does not shew whether an issue was formed by the parties, or the plea 
of not guilty entcred by Clete Mettet cee i6. £04854 6i20ncscdesdassindgnsnbns cccccecvcsceed 9 

3. If there is a general verdict that the defendant is guilty of an unlawful detain. 
er, andthe judgmentis *‘ according to the verdict,” both will be feferred to the 
complaint, which, if sufficient in the description of the lands, and of the of. 
fence, will sustain the judgment —Jb-...- eeeccccceccccccecee covececesecccecsé ceccses 9 

4, Inan action of forcible entry and detainer, the complaint described the land 
as ‘a part of the township 14, range | west, and scction 9, S. W. qr. of 80"— 
Held, “that the concluding part “ of 80” might be rejected as surplusage, and 
that the true construction was, that the land described in the complaint wasa 
part of the S. W. quarter of section 9, in township 14, range 1 west, and that 
this description, unaided by any thingin the verdict and judgment, rendering 
it more certain, was insufficient.—McRae vy. Til.man, and others 

5. The allegation in the complaint that the complainant had lawful and peace- 
able possession of the lands for five years, is an allegation of such an estate as 
will suppor* the action.——Jb 

6. The recital in the record that the jury were duly swurn well and truly to en. 
quire of said forcible and unlawful detainer, is sufficient, without stating that 
they were sworn to try the cduse according to the evidence —Jb 

7, When the judgment of the justice is reversed by the circuit court, because the 
lands are not sufficiently described in the complaint, the cause should be re- 
manded fur the purpose of amendment.——Jb...- 487 


8. No objection will be allowed in an appellate court to the complaint ina pro. 
ceeding for an unlawful detainer, which was not made before the justice of the 
peace, if it is not so defective in substance that no judgment can be rendered 
for any particular premises.---Hilliard, by next friend, v. Carr & Ketchum 557 

9 Where the notice to relinquish the possession previous to exhibiting the com. 


plaint for an unlawful detaincr, was given by the attorney at law ofan infant 
in the absence of any thing appearing to the contrary, it will be intended on 
error, that he was employed by the guardian or next friend of the infant,.--Jb 557 

10. The act of 1840 “To provide a more perfect remedy in cases of unlawful 
detainer in the city of Mobile,” provides, that if the judgment of the justice 
of the peace in such case be reversed, by the circuit court, there shall be a trial 
de novo by jury in that court, &c.: Held, that on an appeal or writ of error 
to the supreme court, it will be allowable to assign errors in the record, arising 
previous to the judgment of reversal..-.Jb 


FRAUD, AND FRAUDULENT CONVEYANCES. 

1. Where a mother, in contemplation of a second marriage, with the assent of her 
intended husband, makesa settlement upon her infant daughter, the settlement 
isnot void as against the husband, or his creditors, merely because the deed by 
which the property is thus conveyed, disposes of a contingent remainder there- 
in to a third person, without the approbation of the husband.— Thomas and 
Howard, trustees, &c. v. Davis 

2. T. executed a mortgage to D., on the 28th April, 1840, by which to secure the 
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FRAUD, AND FRAUDULENT CONVEYANCES—continued. 


payment of certain debts, (the amount or description of which are not stated,) 
he conveyed real estate, slaves, house-hold furniture, and “ a stock of groceries, 
chandlery, goods, wares and merchandize,” reserving the right to “ retain in 
his possession, and use the goods, wares, merchandize, &c. and to sell and dis- 
pose of the same” to satisfy the mortgage debt, and if the said debt was not paid 
on or before the Ist December, i841, then the mortgagee was authorised to sell 
and dispose of the mortgaged property, giving thirty days notice, &c. T. re. 
tained the possession of the mortgaged property for more than a year after the Ist 
of December, 1841, sold in hisown name, the stock of goods, and with the pro. 
ceeds, frequently replaced it—sold the slaves, and some other personal property, 
and invested the proceeds in trade—paid the mortgagee from the salés of the 
store, more than ten thousand dollars, but without diminishing the mortgaged 
debt, it being re-invested in goods and merchandize: Held, 1. That it was a 
suspicious circumstance that noschedule or inventory of the property conveyed, 
or the debt to be secured, accompanied the deed, although this of itself would 
not be evidence of fraud, it would, unless the omission was explained, add weight 
to any other objection that might exist to the deed. 2. That the retention of 
possession, by the mortgagor, after the law day had passed, was a badge of fraud. 
3. That this inference of fraud, fro:n the possession, so far from being repelled, 
was confirmed by the facts admitted; that the mortgagee permitted the mort- 
gagor torctain and use the property as his own, by selling it in his own name, 
and by re-investing the proceeds in other articles of merchandize, to be again 
sold, and the proceeds again re-invested—that whatever might have been the in- 
tention of the parties, these acts were, in law, evidence that the deed was made 
with the intention to delay, hinder, and defraud creditors, and therefore, as 
against them, void.—Wiswall v. Ticknor and Day. .........-.0-.00.0000 000: 178 
3. Whether a mortgage of articles of merchandize, which the mortgagor has the 
right tu use, sell and dispose of, for the purpose of paying the mortgage debt, is 
not fraudulent per se—Quere.—Ib 
4. Where a deed conveys slaves to one, who by his own note has become liable for 
the benefit of the grantor in the deed, and the note is held past due by a bank, 
a stipulation, that the grantee may sell the slaves, to answer any default by the 
grantor, from time to time, to meet the payments required by the bank, of the 
grantee, is tobe construed as an agreement that the slaves shall remain in the 
possession of the grantor until such default: and the fact that they so remain, 
is no badge of fraud. —Desha, Sheppard & Co. v. SANE, 
5. Where one person receives a conveyance of property, upon a verbal stipulation 
that he will dispose of it absolutely or conditionally for the benefit of another, he 
will be compelled to perform his engagement.—Sledge’s adm’rs. et al. v- 
SII, <asnnincengpihishanbiansnsscatbuinpaniedinbsiink esses kcniiaepiilg calla seaman nae 589 
6. A party who has received property under an agreement to transfer it to a 
third person, cannot object to perform his contract because the party delivering 
it to him was indebted either to himself or others —Zb. ...........s:0+++se00 0+ +989 


See Chancery, 21. 
See Gift, 5, 6. 
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FRAUD, AND FRAUDULENT CONVEYANCES—continued. 





See Parent and Child, 4. 
See Vendor and Vendees, 2. 







FRAUDS, STATUTE OF. 
1. The second section of the statute of frauds, which declares, that a loan ‘of per. 
sonal property, accompanied with the uninterrupted possession for the space of 
three years, shall be fraudulent as to the creditors and purchasers of the loanee, 
does not apply to a case where a step-father takes and retains possession of pre. 
perty settled upon trustees for the use of an infant daughter, by her mother, with. : 
out the trustees assent, and the latter filed their bill for its recovery within the 
three years, which is still in a course of prosecution —Thomas and Howurd, 











NN BEE: TIDOIDS 5 ccscasiedscenvscsssexcudd ele eA h Socata din da’ ob sifabniee 
2. Salesof land by sheriffs, under execution, are within the statute of frauds.— 
NN Ss MOI gs ks in n.sia sis adap snip alatnapcngabiense sale nau sis heals os tad ere 294 





The sheriff is the agent of the purchaser, and may sign his name to a memo. 
randum of the particulars of the sale, so as to satisfy the requisition of the statute 
of frauds—and a statement in writing, made by the sheriffat the time of the 
sale, describing the land sold by its designation at the land office—-the price at 
which it sold=and the name of the purchaser, isa sufficient memorandum or 


4 






note in writing, within the statute of frauds.---Jh. -..-- tdanoaedsaqahouwadiceeae 





4, Upon a verbal contract for the sale of land, the vendor cannot maintain an ac. 





tion at law for the purchase money, although the vendez has paid a part of the 
I p p I 





price, and retains the possession of the l:nd.—Johnson v. Hanson...........+. 351 





5. When slaves, belonging to a mother, are permitted by her to remain in the pos- 





session of a son, he recognizing her title, for more than three years, and he dies 


in possession, but insolvent; his administratrix cannot recover the slaves in de- 






tinue from the mother, who subsequent to the grant of administration on her 





son’s estate, has regained the possession; the administratrix docs not represent 





the creditors who might, under the statute of frauds, be entitled to have satis 





faction of their debts out of the slaves.--Marler, adm’z, v. Marler. ....... . 307 





6. When upon a sale of Jand by parol, a considerable part of the purchase mo 





ney is paid, and the vendec let into possession, who makes improvements, a 





court of chancery will decree a specific performance, at the suit of the vendee 
against a creditor of the vendor, upon the payment of the residue of the pur- 





chase money.—--Cummings’ heirs, et al. v. Gill’s heirs. ..........e0eeveerseres 562 
7. Where one acquires the possession of slaves under a contract with the owner 
to pay an equivalent for their services, and restore them to him at the end of 
the year, a renewal of thiscontract from year to year, thus continuing the pos- 
session of the hirer, without interruption for more than three consecutive yeurs, 








is Rot a loan, &c., within the second section of the statute of frauds, so as to sub- 
ject the slaves to his debts.--- Bank of the State of Alabama v. Croft. ...... 622 





8. A promise, not in writing, to pay the debt of another, is within the statute of 


frauds, unless it be made upon some new consjderation beneficial to the* pro. 






sisideee —— Brown ¥. Bar ned. --..00.ccccccccccersccctccccnccseesesseseescese soovcessoees 
9. A promise by one, that he will pay the debt of another, if the creditor wi] 


120 






954 INDEX. 





FRAUDS, STATUTE OF —continued. 
state the account, and make affidavit of its correctness, before the Mayor of 
the city of Philadelphia, 1s void-under the statute of frauds, unless it be in 
writing.—Jb cedusdnibvidasediaabtadiukeasehanenene sneiatinena iaoenaeaeenne anne asl 
See Contract, 10. 


FREEHOLD, AND FREEHOLDERS. 


1. The right of a freeholder to be sued in the county of his residence, is a per- 
sonal privilege, and cannot be pleaded by any other party to the suit; there- 
fore, a joint plea by two defendants, one of whom is liable to the suit, is bad: 
Woaver & Gaine t. Cremehaws 600i .06cejcccsecceerssceccvscccssgccsconcs ee 873 

2. Whether an estate in dower would entitle the second husband to an exemp- 
tion from suit, out ofthe county of his residence, Quere?----Ib. ........2.+.. 873 


GARNISHMENT AND GARNISHEE. 


1. When the judgment entry shews a sufficient admission to charge the gar- 
nishee, his answer, although in writing, and sent up with the transcript, can 
not be looked into to impeach the judgment, unless it is referred to in the entry, 
or made a part of the record, by some speeific ee re v. 
COMP. 6.60 occcccere cocsasoessssese 6S hvceweisngres 50 asses9 omen 13 

2. Proceedings by way of garnishment, against a debtor of ‘he. defendant i in exe. 
cution, are irregular, if commenced by a notice from the sheriff, without being 
supported by the affidavit required by statute. It is not the sheriff’s duty to 
proceed thus, and if the garnishment have no other support, a judgment by de. 
fault upon it is erroncous.-.--Clark v. Gaither. ........c.cscceceeceeenecseeensecees 139 

3. A sum of money produced by the sale of the effects of a defendant in execution, 
remaining in the hands of a constable, after satisfying executions against the 
defendant, is subject to be attached; and it is no defence to the garnishee process 
that the defendant in execution has commenced proceedings against the constable 
for the recovery of the surplus so remaining with him.—King v- Moore.......160 

4. A garnishee who acknowledges the service of a garnishment regularly issued, 
and answers the same, cannot object on error that the process was not executed 
by the sheriff, or proper ofticer.—Daniel. et al. g-c. v. Hopper.......... 2002.00. 296 

5. The defendants being sued on a specialty, for the payment of four hundred 
dollars, pleaded in bar that they had been summoned as garnishees, at the suit 
of L. S. F., who had recovered several judgments against the plaintiff, before 
a justice of the peace, to state how much they were indebted to the latter; that 
they admitted they owed him two hundred dollars on the specialty, and no 
more, and their answer was contested before the justice, who after hearing 
the evidence, adjudged that the same was true. Several judgments were ren. 
dered by the justice against them as garnishees, amounting to the sum admit. 
ted to be due—all of which have been satisfied: Held, that the sum of .two 
hundred dollars, the sum then in controversy, being beyond the jurisdictign of 
the justice of the peace, the inquiry as to the defendants’ indebtedness, and the 


decision thereon, did not sustain a plea of * Former recovery,” or in any man. 
nenaffect the plaintiff’s mghts.—Cameron v. Slollenwerck, aud another. 704 
6. When a debt due by promissory note is attached by garnishee process, the ser- 
vice creates a lien upon the debt, which cannot be defeated by a subsequent 
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GARNISHMENT AND GARNISH EE—continued. 


bona fide transfer by the payee of the note toa third person, notwithstanding 
the entire ignorance of the assignee of the process or its serviee.—Dore v. 
PRCBOR. 5 050502803 fiis bigalicin deta Diacin a chacathensisb hic batidtake cuteaukdvoamients vasa. OAR 
7. The register of a court of chancery ts subject 10 garnishee process, with respect 
to asurplus remainng in his hands belonging to the defendant in chancery, 
after sale of property to satisfy a mortgage decree, although the sale has not 


been confirmed, and although he is required by the decree tu report his doings 
at the next term of the chancery court.—Langdon v. Lockett. ey 7 | 


8. A justice of the peace having cvllected money, is subject to garnishee pro. 
cess, and the service of such upon him is a sufficient excuse for the omission 
to pay over the money to the person for whom it was collected, and is conse. 
quently a bar to the damages allowed by statute ——Clark v Bogg.use, §c. 809 

9. It is discretionary with a court to permit a garnishee to amend his answer, and 
that even after an issue has been tried between the plaintiff and one to whom 
the debt attached is supposed to be transferred.— Buford y. Welborn. ...... 818 

10. The answer of a garnishee admits the reeciptof a sam of money from the debt. 
or, to b2 accounted for to him by tie garnishee on a final settlement, bot in. 
sists that since the service of garnishee process, he has been compelled to pay 
Jarger sums for the debtor, sothat on a final settlement, nothing will be due; 
this is not such an admission of indebtedness as will authorise a judgment a.- 
gainst the garnishee. If the right to set off debts pajd subsequently to the ser. 
vice, could be defeated, it was the plaintiff’s duty to have drawn out the facts 
by interrogatories, or by forming an issuc to try the question of indebtedness. 
—Ib...... pioskesulcntbecabasisaesona hasecsecassncctaastbateslsiakemnuns aapecgpaennel SP 

11. The design of the act of the 5th February, 1840, which requires a summons to 
issue to the assignee or transferce ofa debt when the garnishce has disclosed by 
his answer that such is the fact, was to enable the plaintiff in attachment to 
contest the validity of the alleged transfer. In sucha case the proper course 
is for the plaintiff to alledge the i validity of the transfer to whieh the assignee 
would be required to answer, and thus an issue would be made, to be tried 
either by the court or jury, as might be proper.--Goodwin v Brooks, et al. 836 

12. When the record does not disclose that upon the appearance of the assignee 
the plaintiff made an allegation against him, an order discharging the assignee 
will be upheld, as it mus! be presamed that the plaintiff abandoned the pursuit 
Of the garnishment. ——ZD. .....0-----secccseeeseecessecsrressonsseeesseee sree ssnserenees 836 

13. When a trustee, appointed under a deed of trust for the benefit of creditors, has 
placed the chuses in action, assigned to him, in the hands of an attorney for col. 
lection, and the latter is garnisheed by a ercditor of the grantgrfn the trust deed, 
no judgment can be rendered against him until the trustee has been brought be- 
fore the court, and the trust deed declared invalid in a contest between him and 
the attaching creditor Covington & Reavis v. Kelly, use of, &c. ......... 860 

See Attachment, 2. 


GIFT. 


1, Where a mother, in contemplation of a second marriage, with the assent of her 
intended husband, makesa settlement upon her infant daughter, the settlement 
isnot void as against the husband, or his creditors, merely because the deed by 
which the property is thus conveyed, disposes of a contingent remainder there- 
in to a third person, without the approbation of the husband.—Thomas and 
Howard, trustees, &c. vy. Davis............+. ‘ i ia cid ob baal deauiantasoeeee 
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Girt — continued. 


2. Where a father, epon the marriage of his daughter, or afterwards, sends home 
a slave with her, which remains in the husband’s possession for ten years, the 


presumption that it was a gifli, must be explained or rebutted by satisfactory 


proof that it was notoriously onderstood not to be a gift at the time: and even 
if there is such proof, it is not too much to say that a strong presumption arises, 
which will warrant the inference of a subsequent absolute gift, when the contcst 
is between a ercditor and the donor.--Hill & Dill vy. Duke. 

3. A father, by deed, conveyed certain slaves to his son, stipulating at the time, 
by parol, for the possession of the slaves during his life, and retamed the pos. 
session about sixteen years, when the son obtained the possession of one of 
them without the father’s consent. The father having brought an action to 
recover the slave—Held, Ist. That as between him and his son, no length of 
time would ripen his possession intua title, unless it was held by him adverse 
to the title of his son. 2d. That to show the character of the possession, it 
was competent for the son to prove the parol] agreement relating to it.——Strong 
NN SS cn ait Geddes sneered etek Ae 345 

4. Where a father made a contract with his son, then living with him, that he 
would give him a slave for doing certain work upon a mill, which was done, and 
the -lave conveyed to the son—/eld, that the slave could be taken in execution 
at the suit of the creditors of the father —Godfrey v. Hays. .............0..000+- 501 

5 A gift of slaves by a father to a son is void as against existing creditors.— 
BE Te MNIID, sinecsiesepeinanntnncnbarpiam uenetinscidgnunecetnine tibeaadinenoaieiet 506 

6. ‘The right of a creditor in sucha case, is not varied by the fact that a new note 
was executed fur the debt subsequent to the gift.—-Jb. 


See Estate, Limitation of, 2. 
See Feme Covert, 1. 

See Will, 6. 

Sze Will, and Probate of, 8. 


GUARANTY, ACTION ON, &C,. 


1. A guaranty in these words, “I bind myself to pay this note if T. M. L. (the 
maker) does not,” made upon the back of the bill by one who is not a party to 
it, is not within the statute defining the liability of indorsers ; and the diligence 
required of the holder is to sue the maker to the first court subsequent to the 
guaranty: but thisisunnecessary when the maker is unable to pay by reason 
of insolvengy, and in such event an action on the guaranty will lie without 
any suit agahst the maker .... Nesbit y. Bradford. ......0cceeceeeecseeeeeeees 746 

2. The prima facie intendment of such a guaranty, considered in connexion 
with the single bill is, that the contract was made with the payee.---J6. 746 

3. Such a guaranty is a promise in writing, and as such, imparts a consideration, 
until it is shown to have none.—Jb............ FOR Seen es M5 sea caniackesaeead - 747 


See Pleadings, 42. 
GUARDIAN AND WARD. 


1, Where land is purchased by A. with the money of B., a trust results, by ope- 
ration of law, in favor of B., although the title be taken by A, in his own 
name. But where a guardian was indebted to his ward, and purchased land 
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GUARDIAM AND WARD—conlinucd. 


which he declared was for the ward, paid forit with hisown money, and put 
the ward in possessfon, but took the tithe in his own name—--Held, that there 
was no resolling trust to tie ward, and that in the absence of proof of an agree. 


ment that the land was to be received in payment of the debt, the ward had no 
title to it Taliafe rro v. The heirs of Taliafe TVOs sécccedsase binesStroaee .... 404 

HEIRS, LEGATEES AND Di: TRIBUTLES. 

1. When the plaintiffs claim title to land as the brother and descendants of a bro- 
ther of the person last seized, it is not necessary to prove that the brothers were 
begotton in lawful wedlock: it is sufficient to show that they were the lawful 
brothers and legal heirs of the deccased.—Bonner y. Greenlee’s heirs. ...... 411 

2. Where the parties whoare seeking a settlement of the executors by the orphans 
court, are described in the record as legatees, their interest is sufficiently 
shown, though not formally propounded.—Davis vy. Davis, et al. ....6....... 611 

3. Where several legatees are entitled to recover distinct sums of the executor, 
the decree should be in favor of cach for his share, and not for a consolidated 
amount in favor of all.—Jd 

4. A leyatee of personal property cannot maintain an action for the recovery of 
his legacy, unless the will has been regularly admitted to probate.—Shep. 
hard, OE Os: Va TROND ics de acccBietacen sds bendine etna .. 631 

5. Heirsor distributees are not competent witnesses for the executor or adminis. 
trator to establish a claim in favor of the estate, although they execute releases 
of all their interest in the demand insuit.— Williams’ ex’rs v. Temple, adm'r. 656 


See Orphans’ Court, 15. 
HUSBAND AND WIFE. 


1. A decree for the wife’s distributive share must be rendered in favor of husband 
and wife..-.-Bluckwell, Adm’ra, v. Vasthinder, ...cccccccccccccccceces sbtise Prerer |) b 

2. A testator, by will, directs that certain persons shall have full power and 
control «ver the property described in the will, “to be used and managed at 
their discretion, for the mutual use, benefit and interest of his daughter,” (she 
then being a feme covert,) “and her surviving children: and as they come of 
age or marry, the property to be equally divided between her and them.” This 
does not invest the wife with a separate estate; nor is the interest lable to sub. 
jection, by a suit in equity, for the payment of a promissory note executed by 
her together with her husband. Nor can the hosband’s interest in it be reach- 
ed in asuit, where the allegations of the bill charge the estate to be one tothe 
separaic use of the wife....dnge, et al. v. Forrester 

3. C. delivered certain slaves to S., his creditor, the latter stipulating that when the 
wife of C. would pay him the debt intended to be secured by a pledge of the slaves, 
that he would settle them upon trustees to her separate use: the wife offered to 
pay the amount due to S., and demanded the slaves in obedience to his agree. 
ment; which he refused: Held, that the contract of S. made him a trustee sub 
modo for the wife, and that the tender of his demand entitled her to go into equity 
to enforce the exccution of the trust.—Sledge’s adm’rs, et al. vy. Clopton. 589 

4. If one person receives property from another, under an agreement to settle it 
on trustees for the benefit of the wife of the latter, a court of equity should 
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HUSBAND AND wire—continucd. 
not refuse to coerce an cxecution of the trust, because the details of the set. 
tlement cannot be ascertained by the most stringent prdof.—TJb..... 0.002.589 

5. A proceeding in the orphans’ court, instituted by husband and wife, to obtain 
the share o/ the wile in the estate, does not abate by the death of the wife; but 
the settlement may proceed at the instance of the husband as her administra- 
tor.---Executorsof Sankeyy The heirs of Sankey. ........cccccccceseecccesscees 607 

6. The decree, in such a case, must be in favor of the administrator, and it 
would be error in the court to make distribution thereof among the distributees 
of the deceased wife. Such distribution could only be made ina proceeding 
between the distmbatees and the administrator...-Lb 

7. The husband is bound for the contracts of his wife during cohabitation, for ne. 
cessaries suitable to his degree and station in life, without proof of assent on his 
part she should make such purchase.--A. & W. Hughes v. Chadwick. ......651 

8. In a prosecution by the State against a husband for un assault and battery on 
his wife, the wife isa competent witness for the husband to disprove the charge. 
—Thev. State Neill 

See Evidence, 24. 


INDICTMENT. 
1. An indictment upon the statute, which charges both the cruel and unusual 
punishment of a slave, is not bad for duplicity.-- Turnipseed v. The State. 664 
2. Although the statute declares in gencral terms, that ‘“ No cruel or unusual 
punishment shall be inflicted on any slave,” yet it is not enougu that an in- 
dictment should merely pursue the words of the act; but it should allege what 
punishment was inflicted, and how.— Tb. ...........sccceeeseeeeeeseceseeeeeeeee ees 664 
3. An indictment isunobjectionable, both in form and substance, which alleges a 
conspiracy falsely and fraudulently to seduce from her virtue, and carnally to 
know an unmarried female, by precuring the consent of herself and parents, to 
her marriage with one of the conspirators ; and then in furtherance of such con. 
spiracy, producing a forged licence, assuring them of its genuineness, falsely 
and fraudulently representing another of the conspirators to be authorised to 
célebrate the expousals, who actually performed the ceremony ; in consequence 
of all which the daughter and her father and mother were deceived, &e., and 
she cohabited with her pretended husband. And in such case it is immaterial 
whether a licence was necessary to the validity of the marriage or not 
State v. Murphy ......0..c.ceisceccccrececeee deine attain eincceeisideiessdtletete 765 
4. A conspircy to commit an offence is not merged when the conspiracy is exe- 
cuted, where the conspiracy and the act done are misdemcanois of the same grade 
but the indictment may be framed with a view to the punishment of either--J6 765 
5. Inan indictment for feloniously receiving stolen gouds, knowing the same to 
have been stolen, it is not necessary to allege the name of the thief; whether 
known or unknown; whether he was prosecuted or not; or to state the place 
where the larceny. was committed—The State v. Murphy. .........0.e000000 845 
6. An indictment which charges the felonious receiving of ‘* sundry pieces of sil- 
ver coin made current by law, usage and custom within the State of Alabama, 
amounting together to the sum of five hundred and thirty dollars and fifteen 
cents,” does not describe the money with sufficient precision ; but the namber 
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INDICTMENT—conlinued. 


and denomination of the coin should be stated. Yet the proof need pot be as 
full and precise as the allegation, but the accused may be convicted if he is 
shown to be guilty in respect to either one of the coins alleged to have been felon- 
iously received.—Jb... civiiokacnceyaseamseada 846 
7. Where a statute abhieat it an offe ence to ‘* buy, receive, conceal or aid in the 
concealment of” stolen goods, ¢-c., it prescribes four distinct offences, and the 
disjunctive ‘“ or” applies to each of the three verbs which precede, as well as to 
what follows ; bes an indictment which employs the terms “ receive and con. 
ceal” in characterizing the offence, is good. — ID. ..... 2.0... se0eeeseeeeeeeseee ees B46 
8. An allegation that solen goods were feloniously received ‘ with intent to de- 
fraud the owner,” is sufficient, and refers directly to the individual whose name 
had been before mentioned as the owner.—TID. ............0200. si iia 846 
9. Thecrime of adultery consists in the illicit intercourse of two persons of dif. 
ferent sexes, one of whom ai least is married, and includes the crime of forni. 
cation. Uponan indictment for adultery, therefore, it is not necessary to al. 
lege that either of the offending parties were married. Theterm “ adultery” 
implies the offence without the allegation of any other fact.--- The State vy. Hin 
ies ath ‘Wialent---0cescesse.sscecees jini saathcnndsionnhiidenseenentagastlicekinonsaa 


INDORSEMENT. 


1, When a jadgment is obtained upon an assigned note, the note has lost its ne. 
gotiable quality,and cannot again be assigned, so as to enable the assignee to 
sue in his own name.---Sawyer v. Bradford, Assi gnee...+s....++eee0eeeeeeee051Q 

2. A negotiable instrament received before it is due, in payment of a pre existing 
debt, is received in the usual course of trade between merchants, and will pro- 
tect the holder against a latent equity be:ween the original parties, of which 
he had no nolice.--- The Bank of Mobile, Hallett, et als. v. Hall............639 

3. A negotiable instrument received from the payee, before maturity, as an in- 
demnity against future Joss on a suretyship then existing on the part of the 


holder for the payee, is not a transfer in the usual course of trade, so as to pre- 


clude the maker from availing himself of a latent equity between him and the 
payee. --Ib 

4, An agreement, contained in the body of a note, purporting to be in conside- 
ration of the hire of slaves, to return the slaves clothed as slaves usually are, 

isnot assigned by the indorsement of the note, nor can the assignee main- 
tain an action for the breach of it, when suing for the money due on the note. 
Winston v. Metcalf ....-.++-cececeereeceeeeereees eoases $dseesins wine sed S004c98 e060 ooodal 

5. The transfer of negotiable notes by a separate deed of assignment, without de. 
livery of the notes themselves, is not an endorsement, or such transfer as will 
vest the legal title in the transferee according to the law merchant, but is the 
assignment inerely of a chose in action..--Hull & Leaveus v. The Planters 
and Merchants Bauk of Mubilé <5 ccccece 


See Indorser and Indorsce, 10. 
INDORSER AND INDORSEE. 


1, When a bank accepts a proposition {rom the drawer of a bill to take into its pos- 
session a stock of goods to be applicd pro rata, to ull his debts, it is not a discharge 
of his indorsers, although the goods are afterwards taken and sold by the bank, 
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INDORSER AND INDORSEE—continucd. 
but the sum received is an extinguishment pro tanto.—Ford, and another. y. 
The Branch of the Bank of the State of Alabama at Decatur 

2. Where a further day of payment is given, by deed, to the principal debtor, he 
being the maker of several promissory notes, and the drawer of several bills of 


exchange, but a reservation is made in the deed that nothing contained in it shall 


bar or affect the right of the creditor to sue on any of the notes or bills at the re- 
quest of any of the sureties; such a contract does not discharge the indorsers.— 


P. H. § H.W. Prout v. Branch Bank at Decatur....... - 

3. Where the principal debtor, by deed, assigns property to a trustce for the pay- 
ment of bills and notes upon which others are subscquent in liability, contracting 
thereby for delay, with a reservation by the creditor of the right to sue at the re. 
quest of any surety, (in which event the deed was not to op@rate asa security for 
the debt thus sued,) and containing a condition that the debtor might sell the 
property, or remain in possession of it until the expiration of the time contracted 
for, is no discharge of the partics subsequent in liability, even if it is conceded that 
the deed, by reason of these stipulations, would be void as toa ereditor.---Ib. 309 

4, Where an action of assumpsit is b-ought against the payee, as indorser of a pro. 
missory note, payable at bank, and the defendant. pleads the gencral issue, it is 
only necessary for the plaintiff to produce the note declared on with the payee’s 
indorsement, prove that it was duly presented at the place appointed for its pay. 
ment, show its non-payment, and that the defendants were seasonably advised 
thereof by notice given personally, or through the medium of the post-office... 
Travers’ Ex’rs v. Boykin..........00.04. Llpaacascnsiocdcakabe hettinndpnceideee | 353 

5. When suit is brought on a promissory note, in the nume of the payee, for 
the use of another, and is produced in evidence at the trial, 1t ought not to be 
excluded, although it appears, from an endorsement upon it, to have been as. 
signed toone not connected with the suit; the legal presumption in such a.case 
is that the note has been returned by the assignee to his assignor.—Herndon, 


use of Woodward, v. Taylor 

6. A negotiable instrument reeciven be‘ore it is due, in payment ofa pre-existing 
debt, is received in the usual course of trade between merchants, and will pro 
tect the holder against a latent equity between the original parties, of which 
he had nwo notice.--- The Bank of Mobile, Hallett, et als. v. Hall 

7. The consent of the endorser of a note nut payable in Bank, that suit may be 
delayed against the maker, docs not discharge the other statutory condition 
requiring that the maker shal! first be prosecuted to insolvency.—Bates v. Ry- 


..668 
8. Where a creditor on account of his debt, accepts the note of a third person 
from, and endorsed by his debtor, the creditor, upon its dishonor, is entitled to 
declare either on the endorsement or for the preecdent debt; but in either case 
he is bonnd to shew the same degree of diligence.---Ib 
9. The transfer of negotiable notes by a separate decd of assignment, without 
delivery of the notes themselves, is not an endorsement, or such transfer as 
will vest the legal title in the transferee according to the Jaw merchant, bot is 
the assignment merely of a chose in action....Hull & Leavens v. The Plan- 
ters and Merchants Bank of Mobile..........ccccccccceecccssccecccscecececs adcidae -761 
10. Where a promissory note, payable in Bank, is transferred by indorsement, af- 
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INDORSER AND INDORSEE—continued. 


ter maturity, to entitle the indorsee to charge the indorser, ho shonld de- 
mand payment of the maker within a reasonadle time afier he became the 
proprietor of the paper, and if refused, give notice of non-payment to the indor. 
ser: und the insolvency of the maker at the tise of the transfer will not excuse 
the indorsee’s neglect thas to proceed -.-Adams’ Adm’r v. Lorbert..--.+.«-865 


See Indorsement, 4. 


INFANT AND INFANCY. 


1. Althongh infancy is a personal privilege, yet not only the infant may avail 
himself of it, but his executor or administrator when sued upon the intcstate’s 
contract, muy ulso plead it..--Jeffurd’s Adm’r v Ringgold & Co.-.--++...++.544 

2. An executor administrator may ratify the contract of lis intestate made 
during nis infancy, although the intestate died before he ettained his majority; 
and such ratification will be obligatory, though it was verbally made, without 
any new consideratiun.-.-[b---++ececeecseeceseerseeeeseecseeseseereesserseressees ope 

3. A bond in which the obligor promises **1o pay James W. Camp for the bene. 
fit of Alfred Turner,” may be declared on as a bond sessed to James W.Camp. 
Turner v. Eldridge........... io nihn dei nil eer iiss dappeaiecea thea eb Geass Racedenc eel 82 

4. ‘The meaning of the soheniinn is, that it is for the use ot Alfred Turner... Jb. 826 

5. The fact that the beneficiary is a minor, and the obligor, his father, cannot be 
pleaded ice: be OF thee BOLO i kD i vndeciesecrintceins reprer yy rere e aalne Sosa nqepascel B21 


See Judgment and Decree, 12, 13. 


See Orphans’ Court, 8. 9. 


INSOLVENT DEBTOR. 


1, A court of equity nas no jurisdiction to relieve a debtor from applying for his 
discharge, under the act to abolish imprisonment for debt, on the ground 
that he has removed his property from this to another State to avoid paying his 
eteditor. The right to a discharge is a legal question with which a court of 
eqnity has nothing to do.-.-Croom v. Dacis, et al 

2. When «a debtor applies te be d scharged, under the aet abolishing huprison. 
ment for debt, and his schedule shows that he has property in another State, 
he is net compelled to bring it into the jurisdiction of ths, as a condition of 
ile aR sett is ndnsi-<hseen sy esi baviecheuabaamain 0) 8 Se ae 8 oy enemas “tt 

3. Acovenent fo sue certain persons to insolveney, docs not require a soit te be 
bronght, if the person to be sued abseonds from the State, and in such a ease 
proofofthe insolvency of tne party willbe sufficient Pollard et aly Marrell 661 

4. ‘To establish the fact of inselvency under this covenant, it is not neees-ary lo 
do more than to exhaust the nsual remedies provided by law for the collection 
of debts...it is nol necessary to sue out a ev. sa, since the passage of ihe vet 
abolishing imprisonment for debt...or te proceed against the shew? for a false 
return.—Th...-.+ -.++ pvse she sabes a sinen sasha sac clbeessndbsvesPedtchdasceed boa se dbbcdeté -661 

5. An allegation ina bill inehancery that a person bad been sued to insulvehery, 
is not established by proof that be nud Ieft the State insolvent.—J6.........66h 


See Action, 4. 
See Jurisdiction, 3 
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INTENDMENTS AND LEGAL PRESUMPTIONS.. 


1. In the absence of proof showing the contrary, the English common law, when 
consistent with our institutions, will be presumed to be the rule of decision in 
a sister State.— Shepherd, et al. v. Nabors 

2. Ifit be shown that the alteration has been made, but it is not proved by 
whom, the jury may, in the absence of proof to the contrary, infer that it was 
made by the payee or holder, but the court cannot draw such inference as mat. 
ter of law.---Davis v. Carliale..... hbiakindesaniencegipmabniaiania Cimetuain heaseetnameonate 707 

3. The assent of the grantee toa deed beneficial to him, willbe presumed, al- 
though it may be recorded without having been executed by him.— Mallory vy, 
BStodderr ..-20eccescccsscccscccccsseveccses bevecenereccogeescetercccccscnesscesctesecéesecces 

4. A bill of exceptions must always be taken most strongly against the party ex. 
cepting; and where it states facts which show that a person had a considera. 
ble length of time, previously became the purchaser of lad, and his right to 
occupy it was during all that time undisputed, it will be intended against the 
party excepting and in favor of his adversary, that the purchaser was in pos. 


&. When copies of a libel are offered in evidence, instead of the original, which 
are stated in the record to be subst:ntial copies of the original, if the copies 
are not set out in the record, this court wili presume, after verdict, that the va. 
riance between the copies and the original, was immaterial ...Weir v. Hoss 
and Wife. .........+. eredttiaastice Sianctsestebinhshtheahaibeacinshiakoet bkabanatehsesdd - » 882 

See Attachment, 13. 

See Ejectment, and Trespass to Try Title, 6 

See Entry, 3. 

See Evidence, 24. 

See Garnishment and Garnishee, 12. 

See Judgment and Decree, 10. 


JUDGMENT AND DECREE. 

1- A former judgment is a bar only in reference to the subject matter of the suit; 
and the points there put in issue and determined. When, therefore, it is pro- 
posed to show, by the record of a judgment, that a certain matter was decided, 
it must appear from the record that such matter was in issue, and then parol evi- 
devce is admissible to show, that the matter was, in fact, submitted to the jury. 
If the matter was not within the issue, such testimony is not admissible, as it 
would be, in effect, to contradict the record.—Davidson & Stringfellow v. 
Shipman, et als. ..... 00 6+ secesensestrccchenteceensannenteeenmtesonssecsoesasacestuiedtipre 27 

2. When judgment is rendered for the defendant, ona Senta toa plea in abate- 
ment, it is error if the court refuse to permit the plaintiff to take issue on the facts 
of the plea.— Chilton & Bowdon v. Harbin. ......0csccceceeecenceecesceeeeeerecees 171 

3. The decision of the commissioners, appointed under the 12th section of the 
act of 1843, that a claim against the county, is valid, is conclusive upon the 

Cuthbert, et als. v. Lewis, ...+++-++« didlinpuddihdnamiaddunadabsacahe ieee 262 

4. A deciaration by the commissioners, of the fund out of which a claim declared 
valid by them is to be paid, is void for want of authority, and therefore the 
county court cannot take jurisdiction, by appeal from such a determination of 
the commissioners, and its judgment on such appeal is a nullity.-.-Jb----++- 26 
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JUDGMENT AND DECREE—*continued. 
5. When a claim has been declared valid by the commissioners, it is the duty of 
the court of roads and revenue to make the necessary order, and if it refuses, 
a mandamus is $he proper remcedy.----[b, -.-.+ee-sseereeeeeeee ee ceneeeeeeeteeeees 262 
6. A confession finden by the defendant, of part of the plaintiff’s demand, 
and a continudce of the ae on his motion, isa consent on his part, to a 
severance of the claim, ard it cannot afterwards be objected by him, on error, 
that two fina ; judgments were rendered in the same cause.—Henderson v. 
SIE: ns cccccsnnemsasonesssUassovetassummesnersees sonsscqusacemssabssetosndecesaanim 361 
7. When lands are subjected to sale at the suit of an administrator, under the act 
of 1822, and a conveyance is made to the purchaser by the administrator, but 
there is no final decree by which he has been directed to convey the title, the 
title of the heirs at law, is not divested— Bonner v. Greenlee’s heirs. ..... acne 
8. Quere. If, under the act of 1822, the administrator is appointed sole commis- 
sioner to cunduct the sale, and does so,’and afterwards makes a report, setting 
out the sale and conveyance by him, and the judge of the county court en. 
dorsed the report, as approved by him, and orders it to be filed and recorded 
among the papers of the estate, is this order a final decree, or will it furnish 
evidence to warrant a decree nunc pro tuuc?—Ib..........ccccccessseceeesenees All 
9. Where the plaintiff in a judgment receives a partial payment thereon, and 
agrees to siay the same for siz months, and no execution issues until the expi- 
ration of the period, the agreement will be considered voluntary, and the lien 
of the judgment override and defeat a conveyance made by the defendant during 
the time the indulgence was granted.---Doe ex dem Leverich & Co. v. Bates. 480 
10. The jndgment entry recited the appearance of the defendants, by J. P. S. who 
confessed a judgment for them under a power of attorney, which was fileo with 
the papers in the cause: Held, 1. That the defendants having appeared by 
attorney, could not object to the want or irregularity of the service of process. 
2. That the mere production of the power of attorney did not make it part of 
the record, but that the recital of its contents was sufficient to support the 
jedgment. 3. That it was nota conclusion of law, that the power of attor- 
ney was not the act of both the defendants, because it was executed in the 
firm name. 4. That although the judgment would have been more techni- 
eal if it had affirmed the power of attorney was duly proved, yet it might be 


intended that its execution was satisfactorily shown. ——Bissell & Carville 
TED EIN sicasncvastanisinnnsrndeecoscutrerosumnniageeengtaseerteinshiiowanaara 503 
11. A judgment in asummary proceeding at the suit of a bank against the draw- 


er of a bill of exchange, is sufficiently certain, which states that the bill was 
presented for payment at “ maturity,” without specifying the day. —Crawford 
vs Tae Branch Bonk at Decatur. .....0......:0.0scsccssksrstatsbissiecesbinsedeiae 574 


12. No decree can be rendered by by the orphans’ court, unless the infant heirs or 


distributees are represented by a guardian ad litem.—Exzecutors of Sankey v. 
OEP NNN. wisi s Uv oh cits Kicd Sokcs aces cae’ cacceee OOF 
13. The decree must be in favor of the infant, and not of his guardian.--Ib. 607 
14. Where several legatees are entitled to recover distinct sums of the executor, 
the decree should be in favor of each for his share, and not for a consolidated 
amount in favor of all.— Davis y. Davis, et al 
15, It is no objection to a decree of the orphans’ court, on final settlement of an ex- 
ecutor’s account, that it outhorizes an execution to issue de honis propriis—-Ib611 
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16. The judgment upon a recognizance should show that the party charged 
with an oftnce, was requiicd to answer the charge specified therein —Farr 
Ge Bimpeon.v. The Siate. . oo. sccowsvcerc veces veceee . 395 

17. A jot judgment against two defendants, one upon verdict, end the other by 
nil dicit, is regulsr.—-. Weaver & Gains vy. Crenshaw. .....6.-+.+.4. 873 


See Appeals and Certiorari, 2. 
See Garnishce, 1. 

See Lien, 3. 

See Process, Service of, 4. 


See Sct-off, 7. 


JURISDICTION. 

1. The circuit court has exclusive jurisdiction of all claims to property levied on, whether the 
execution issues from that or another court.—Cullum v. Smith & Conklin. .. ..... 625 

2. The defendants being sued on a specialty, for the payment of four hundred 
dollars, pleaded in bar that they had been summoned as garnishees, at the suit 
of L & F., who bad recovered several judgments against the plaintiff, before 
a justice of the peace, to state how much they were indebted to the latter; that 
they admitted they owed him two hundred dollars on the specialty, and no 
more, and their answer was contested before the justice, who after hearing 
the evidenee, acjudged that the same was true. Several judgments were ren. 
dered by the justice against them as garnishees, amounting to the sum acmit. 
ted to be dne—all of which have been satisfied: Held, that the sum of two 
hundred dollars, the sum then in controversy, being beyond the jurisdiction of 
the justice of the peace, the inqniry as to the defendants’ indebtedness, and the 
decision thereon, did not snstaina plea of ** Former recovery,” or inany man- 
ner affect the plaintiff’s mghts.—Cameron v. Stolleuwerck, and another. 704 

3. A judge of the county court is authorized to ‘ssue the writ of habeas corpus in 
all cases where the detention is claimed by virtue of civil process, and is empow- 
ed to judge of its validity in every aspect; he is therefore not liable to an action 
for discharging a debtor arrested on a ca. sa.--- Morrow & Nelson v. Bird. 834 

4. The Circuit Court may take jurisdiction by certiorari, of a cause in which the 
intendant of a corporate town has rendered a judgment against a person resi- 
dent within the same, for the violation of one of its by-laws.— The Intendant 
and Council of the town of Marion v. Chandler. 

See Executors and Administrators, 19. 


See Orphans’ Court, 16. 


JURY. 


1, Itis not ervor for the conrt to permit the jnry, after they have dispersed, a- 
gain.to retire, and make a re.calenlation of the interest, if upon their return 
the p'aintiff object to reeciving their verdiet, and the verdict previously render. 


ed is not disturbed Turner v. Eldridge ...-. PR See eT ein eta ee Seth A $21 


JUSTICE OF THE PEACE. 
See Garnishment and Garnishee, 9. 
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LANDLORD AND TENANT. 


1. A tenant, when sued for the possession of demised premises, by the landlord, 
is precluded, as well during its continuanee, as after its termination frem 
calling in question the title of his landiond, or setting up an outstanding title 
in a stranger.——Shelion, et al.v. Doe ex dem. Eslura, co.+.cesccccecessceseees 230 

2. The only effect of a disclaimer of the title of the landlord, by the tenant, is, 
to bar the entry of the landiord, if after knowledge of such disclaimer he per- 
mits the tenant toremain in possession until the statute of limitations forbids 
an entry.— Jb. 

3. A landlord, upon making the affidavvit prescribed by the second section of the 
act of 1843, is entitled to the process of attachment, and it is not necessary 
that it should be stated that the attuchment is not sued out for the purpose of 
vexing or harrassing the defendant.---Hawkins v. Gill. .........:0seeeeeseeeees €20 

4.The design of the act was to make the Jandlord’s lien on.the c:op more eficctual;the 
attachment therefore is propely issued against the crop grown on the land--Jb.620 


LAND TITLES 


1, The power given tothe registers and reecivers by the different acts of 
Congress, to determine between conflicting and interfering claims, and to 
direct the manner of Jocating and surveying them, applies only to confirmation 
of imperfect grants made by the former proprietors of the country. These of. 
cers have, therefore, no power to locate and direct the survey of a disputed 
line, where one of the parties claims by virtue of a complete and unconditional 
grant; asin the case of the donation tothe corporation of Mobile of the hospi- 
taland beke-house lots, by the act of 261 May, 1824--Mayor and Aldermen 
BES.. TROBE Of POR a ois cncn sviecs s<csitnesecanssin se esainies saeaemnape” ..738 

See Deed, Registration of, 2, 3. 

See Entry, 1, 2, 3, 4. 


LAW MERCHANT. 

1. A negotiable instrument received before it is due, in payment of a pre-existing 
debt, is received in the usual conrse of trade between merebants, and will pro- 
tect the holder against a latent equity be:ween the original parties, of which 
he had no notice.... The Bank of Mobile, Hullett, et als. v. Hall 

2. A negotiable instrument received from the payee, before maturity, as an in. 
demnity against future loss on a suretyship then existing on the part of the 
holder for the payee, is not a transfer in the usual course of trade, so as to pre- 
clude the maker from availing himself of a latent equity between him ard the 
payee. --Ib 


LEGACY AND DISTRIBUTIVE SHARE. 


1. A decree for the wife’s distributive share must be rendered in favor of hus. 
band and wife.——Blackwell, Adm’x v. Vastbinder....++-+--ssceseeeeseeeee Q19 


LESSOR AND LESSEE. 

1. The section of the act of 1807, “ concerning executions, &c.,” which inhibits 
the removal of goods and chattels, levicd on by execution, from any messuage, 
lands, &c., leased, &c., until the payment of the money due for rent of the pre- 
mises, only gives a lien for the rent due at the time of the levy, and not for 
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LESSOR AND LESSEE—continued. 


what is then accruing, and to become due at some future period.— Whidden y. 
Toulmin 

2. Wh~re the sheriff levies process on goods of a tenant ina house leased te him, 
he is not liable to the landlord for its use and occupation, if the possession has 
not been demanded, and he merely retains the key, using the house for the safe. 
keeping of the goods...the lease continuing during all the timeof the she. 
riff’s occupancy.— Ib 

3. The act of 1821, [Clay’s Dig. 506, § 3,} does not give the landlord a lien on the 
crop raised on the rented land ; it merely declares that, as between the landlord 
and anexccution creditor, the former shall be entitled to preference, to the ex. 
tent of one year’s unpaid rent.---Frazier, use, &c. v. Thomas 


LIBEL. 


1. A publication, the tendency of which is to expose the party to ridieule, con- 
tempt and disgrace, is, if maliciously or wantonly done, a libel.--- Weir v. Hoss 


2. When the libel had spoken of the plaintiff as the “* Filly horse,” and innuendo 
that the plaintiff's wife was meant, held to be correet—her name being 
BR Bw... ons .ncrrrcc cress ceressegnisosercecccesesecssccbesssoossesceinccccences sos cod 

3. To constitute a libel, it must be published as well as written, and if copies of 
the wriling are taken without the consent of the author, the offence is not 
complete.—Jb 


LIEN. 


1. Where personal property is levied on by attachment, and a replevy bond exe- 
cuted, conditioned to have the same forthcoming to abide such judgment as may 
be rendered in the cause, the property cannot be levied on by an execution, the 
lien of which is not paramount, until it is discharged from all liability to satisfy 
the attachment on the judgment thercin.---Rives & Owen v. Wilborne......46 

2. The act of 1821, [Clay’s Dig. 506, § 3,] does not give the landlord a lien on the 
crop raised on the rented Jand; it merely declares that, as between the land- 
lord and an execution creditor, the former shall be entitled to preference, to 
the extent of one year’s unpaid rent.—Frazier, use, &c. v. Thomas 

3. Where an injonction is awarded at the instance of a stranger, to restrain the 
collection of a judgment by the sale of property levied on, and a bond executed 
with surety, the lien of the judgment is not thereby impaired; and upon the 
dissolution of the injunction, the plaintiff's execution wi'l be entitled to priori- 
ty, as against other creditors or purchasers, whose liens attached while the in- 
junction was in force.——-Bartlett & Waring v. Doe ex dem Gayle & Phillips 305 

4, Where the vendor of !and takes notes with security, and gives a bond to make 
titles when the notes are paid, ifhe afterwards indorses one of the notes, and 
the indorsee discharges the surety, he is not entitled to enforce the vendor’s 
lien upon the land.--Martin v. Lundie 

5. Where the plaintiff in a judgment receives a partial payment thereon, and 
agrees to stay the same for siz months,and no execution issues until the expi- 
ration of that period, the agreement will be cunsidered voluntary, and the lien 
of the judgment override and defeat a conveyance made by the defendant du- 
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LIEN—continued. 


ring the time the indulgence was granted.---Doe ex dem. Leverich & Co.v. 


6. A mere agreement to ship goods in satisfaction of antecedent advances, will not, in general, 
give the factor or consignee a lien upon them for his general balance until they come to his 
actual possession; but ifthere isa specific pledge or appropriation of certain ascertained 
goods, with the intention that they shall be a security, or the proceeds asa payment, and they 
are deposited with a bailee; then the property is changed and vests in the individual to whom 
they are to be delivered.— Desha, Sheppard §- Co. V. Pope & Son 

7. When a debt due by promissory note is attached by garnishee process, the 
service createsa lien upor the debt, which cannot be defeated by a subsequent 
bona fide transfer by the payce of the note to a third person, notwithstanding 
the entire ignorance of the assignee of the process or its service.---Dore v. 


(A aS ES PEARS PEELE Sibccsiaes icnesiatadit 712 
See Admiralty Proceedings, 1, 2. 

See Execution, 1. 

See Principal and Agent, 3, 4. 


LIMITATIONS, STATUTE OF. 


1, A father, by deed, conveyed certain slaves to his son, stipulating at the time, 
by parol, for the possession of the slaves during his life, and retamed the pos. 
session about sixteen years, when the son obtained the possession of one of 
them without the father’s consent. The father having brought an action to 
recover the slave—Held, Ist. That as between him and his son, no length of 
time would ripen his possession intv a title, unless it was held by him adverse 
to the title of his son. 2d. That to show the character of the possession, it 
was competent for the son to prove the parol agreement relating to it——Strong 
Te MOGs xi cccccnscscreis quaditetchts ainiecativnsdencnbiecetnsitswtahss éaceds cccoccess DAD 

2. The statute of limitations of 1802, “For the limitation of actions,” does not 
begin to run against a married woman, until she becomes discovert; nor will 
the staleness of the demand prevent a recovery, where the statute has not 
completed a bar.---Sledge’s Adm’rs, et al. v. Clopton +e eeeee ee DBD 

3. The State Bank is a mere corporation, not invested with the attributes of 
sovereignty, and like an ordinary creditor must cause a claim, of which it is 
the proprictor, to be presented to the administrator of a deceased debtor, within 
eighteen months after the grant of administration.--- The Bank of the State of 
Rae ss GRINS MEW sss nicinaiaiinaissssccnisaipecsicagesasbasbeseeinus Ssesased 


MANDAMUS 


1. A Judge of the Cirenit Court is not authorised to award a mandamus in vaca- 
tion, and the refusal to do so, however meritorious the grounds of the applica. 
tion may be, does not authorise the Supreme Court in virtue uf its general su- 
perintendence and control of inferior jurisdictions, to grant the writ...-Ex 
parte Grant, adm’r de bonis non, of the estate of McCord, deceased......... 91 

2. Awrit of error will not lic, from an order of court, permitting a sheriff to amend 
his return to a fieri facias; the party prejudiced by such order has a remedy by 
mandamus, to cause it to be vacated.-.-Kemp § Buckey v. Porter..... oiesdsl te 

3. A declaration by the commissioners, of the fund out of which a claim declared 
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MANDAMUS—continued. 
valid by them is to be paid, is void for want of authority, and therefore the county 
court cannot take jurisdiction, by appeal from such a determination of the com. 
missioners, and its judgment on such appeal is a nullity.-.--Cuthbert et als. y. 
ME shat dicinriacceiobanape piedvcnibdoccde chu tBihds Dickic ihe aticite Matis igs sn 262 

4. When a claim has been declared valid by the commissioners, it is the duty 
of the court of rouds and revenue to make the necessary order, and if it re. 
fuses, a mandamus is the proper remedy. ---[b. ..........00eccceeceeceeseeseeeecees 262 

5. A mandamus will not lie to compel a judge of the county court to accept a 
bond tendered by the sheriff; he having adjudged it insufficient, and for that 
cause, having declared the office vacant.—-The Stute, &c. v. Bowen. 511 


See Discontinuance, 1. 


MARRIAGE. 


1. Quere? Are not the statutes in respect to the obtaining a licence to celebrate 
the contract of espousal, and the form of its solemnization, dircetory merely ; 
and is it net competent for persons of proper age to consummate the contract 
per verba de presenti, without a license, or the interposition of one of the fane. 
tionaries, designated by the law.—- The State v. Murphy, ----++-+++- serwesd . 765 


See Indictment, 3. 


MASTER AND SLAVE. 


1. Upon the hirer of a slave refusirg to provide necessary medical attendance 
for the slave, and insisting on his laboring when physically unable to do so, 
the owner may take possession of the slave for the purpose of having medical 
aid afforded h.m; and upon the refusal of the hirer again to receive the slave 
when restored to health, so as to be able to work, the entire amount of the 
hire is recoverable.---- Hogan v. Carr & Anderson..........+- mcpaenasgeehiionsl 47 


MORTGAGOR AND MORTGAGEE. 


1. Whether a mortgage of articles of merchand'z>, which the mortgagor has the 
right tu use, sell and dispose of, for the pu pose of paying the mortgage debt, is 
not fraudulent per se—Quere.—Wiswall vy. Ticknor and Day. ..............179 

2. If the mortgagee has indorsed the notes and assigned the mortgage by which 
they were intended to be secured, he is not prima facie a necessary party to a 
bill bronght for a foreelosare ; and a bill wheeh makes his heirs parties, must 
show their interest by proper allegations, and should contain a prayer for relief 
and process against them.— Walker, et al. v. The Bank of Moli'e...+-..--452 

3. Where infants are defendants toa bill of foreclosure, the master should ascer- 
fain and report whether it was for their interest to sell the mortgaged property 
in separate lots, whether a division can be conveniently made, and which par- 
cel their interest requires should be sold: Further, that he should report such 
a statement of the evidence as would enable the court to indge of the justness 


of his conclusions, if questioned.--Zh. ...... Aa RON Lae ee TE Jnavhutieon 452 
4. Upon the forfeiture of a mortgage, the mortgagee becomes not only entitled to 
the possession of the mortgaged premises, but alse to the rent then in arrear and 
unpaid, upon notice to the tenant in possession.-.-- Coker v. Pearsall...... .542 
5. Where the maker of promissory notes, payable to his own order, executes a 
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MORTGAGOR AND. MORTGAGEE —continied. 


mortgage to a third person to secure their payment, he thereby admits that they 

are valid securities for the payment uf money in the hands of the mortgagee, 

whether regularly indorsed or not.----Hartwell and Wilkins v. Blocker....... 581 
See Fraud an¢ Fraudulent Conveyances, 2. 


NEW TRIAL. 


1. As it isa matter within the discretion of the court trying a cause, to grant or 
refuse a new trial, the refusal to grant it, on the ground that the motion there. 
for was not made in due time, is not revisable on error ---Hilliurd, by next 
ON TY take Metaate oo insas haces ccs ecislebiccesacdd pales steveibecdiveee .557 

2. The court has the power, after a conviction for a felony, to grant a new trial, with the con- 
sent of the prisoner, and the verdict and judgment will be no bar to his being again tried for 
the same offence. The State v. Slack... 2.2 cccccccccccccccscccesccscvcceses 676 


NOTICE. 


1. The notice issued at the suit of a Bank requiring its debtor to answer to an al- 
Jegation of indebtedness, is process to bring the latter into court; but after the 
motion for judgment has been submitted, it may be regarded as a motion in 
writing, identifying the debt, to which the defendant may either demur or 
plead to issuc.----Griffin v. The Bunk of the State of Alabama, .«..-.+---+++ 908 

2. Where anotice of a motion for judgment in favor of a Bank states the time 
when the note was discounted, so as to show that it was before it bears date, 
this statement, as it is unnecessary, may be treated as surplusagc.---- Th. 908 

3. A notice at the suit of a Bank need not be dated, unless the date is made ma- 
terial by a reforence to il, as indicating the time when the motion will be 
made, &c:; and although the indorsement of its receipt by the sheriff shows 
that the notice was placed in his hands before the maturity of the debt, yet if 
it is not served until after the debt is due, nu objection can be made to this 
A DA Ee iG. xiinshes cagiodiaapinevedichibduamcsinesdahuakumme tennis 908 

4. The plea of non assumpsit to 4 notice of a motion for judgment at the suit of 
the Bank, throws upon the plaintiff the onus‘of proving the material facts 
stated in tho notice; and if the note sought to be recovered is misdescribed as 
to the time of its maturity, the variance will be fatal to the motion.--- £6. 908 


OPEN ACCOUNTS. 


1. One species of open accounts is, when there are running or current dealings 
between the parties which are kept unclosed with the expectation of fresher 
transactions.---Goodwin, use of Hale,adm’r of Woodsv. Harrison.............438 


ORPHANS’ COURT. 


1. The county court has not jurisdiction to order a sale of lands, for the purpose of 
more equal distribution, unless the petition of the executor or administrator scts 
forth and particularly describes the heirs of the deceased — Blann v. Grant. 110 

2. Semble : It is competent for the judge of the county court to set aside the pro. 
bate of a will, which he had previously allowed without proof, or upon insuffici- 
ent proof, and without notice to the widow and next of kin, us directed by 
statute.-.. The heirs and distributees of Hill v. Hill’s executors............++-1€6 

3. A citation to an administratrix, which calls her ** to make a showing of how 


122 
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ORPHANS courT—continued. 


. 

and in what manner she has administered and disposed of the estate of the de. 
ceased, will not authorize the judge of the county court, on her failing to ap. 
pear, to make a final settlement of the estate-. Blackwell, Ad’z v.Vustbinder 218 

4. When an administrator is cited for final settlement, and fails to appear, no fi 
nal judgment can be rendered at the return of the citation; but the judge 
should proceed and state the account, and cause notice to be given him that un- 
less he appeared at the next term of the court, and filed his accounts and vouch. 
ers for settlement, the account so stated would be reported for allowance--Ib 219 

5. Anexecutor, by appearing and submitting to account, waives al] objection to 
the citation.-.. The Executors of Sankey v. The Heirs of Sankey 

6. A proceeding in the orphans’ court, instituted by husband and wife, to obtain the 
share of the wife in the estate, does not abate by the death of the wife; but the 
settlement may proceed at the instance of the husband as her administrator. Jb 607 

7. The decree, in such a case, must be in favor of the administrator, and it would 
be error in the court to make distribution thereof among the distributees of the 
deceased wife. Such distribution could only be made in a proceeding between 
the distributees and the administrator.---Ib. ........sseccesseeeeesseceseeseseeeees 607 

8. No deerce can be rendered by the orphans’ court, unless the infant heirs or dis- 
tributees are represented by a guardian ad litem.—IDb.............:.0++00000+0+607 

9. The decree must be in favor of the infant, and not of his paid — Ih. 607 

10. The statute requiring the judge of the county court to appoint not less than 
one day in each month, to hear and determine such cases as are cognizable in 
vacation, if a decice is made in vacation in such a case, it will be intended 
that it was rendered at a regular return day, where the record shows nothing 
to the contrary.— Davis v. Davis, et al 

11. Wh re the parties whoare sceking a settlement of the executors by the orphans 
court, are described in the record as legatees, their interest is sufficiently 
shown, though not formally propounded.—TJb. .............ceeeecessseseerseeeeee OL] 

12. The act which requires notice to be published, &c. when an executor’s ac- 
count will be reported for allowance by the judge of the orphans’ court, is for 
the benefit of creditors, &c., and aa executor cannot object on error that pub- 
lication was not regularly made.--.1b 

13. Where several legatees are entitled to recover distinct sums of the executor, 
the decree should be in favor of each for his share, and not for a consolidated 
amount in favor of all.—Jb 

14, It is noobjection to a decree of the orphans’ court, on final settlement of an ex- 


ecutor’s account, that it authorizes an execution to issue de bonis propriis—-Jb611 
15. The statute which requires the execution of a refunding bond, where a lega. 
tee petitions the orphans’ court for his iris does not or where the exe- 
cutor finally settles his accounts.—Jb............s0sseeeesees nba . 611 


16. A report by the administrator, that we estate tind by hin is + fibee!- 
vent, is necessary to give the county court jurisdiction to decree against him 
in favor of creditors: and a report of insolvency made by a previous adminisira- 
tor, has no effect on a subsequent administrator, de bonis non...-Lambeth and 


Wife v. Garber, et al. .........+8 a a eT oN wee . 870 
See Errorand Writ of, 19. 
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PARENT AND CHBLD. 


1. Where a father, upon the marnage of his daughter, or afterwards, sends home 
a siave with her, which remains in the husband’s possession for ten years, the 
presumption that it was a gif, must be explained or rebutted by satisfactory 
proof that it was notoriously understood not to be a gift at the time: and even 
if there is such proof, it is not too much to say that a strong presumption arises, 
which will warrant the inference of a subsequent absolute gift, when the contest 
is between a creditor and the donor.—Hill & Dill v. Duke, ---+++-++0+000 259 

2. A father being obliged to support his children, is entitled to their services during 
minority, and to the product of their labor, so long as they remain members of his 
family, but if he dnve them away, or voluntarily permit them to leave him, and 
provide for themselves, he is not entitled to their earnings.--Godfrey v Hays 501 

3. Where a father made a contract with his son, then living with him, that he 
would give him a slave for doing certain work upon a mill, which was done, and 
the elave conveyed tothe son—/eld, that the slave could be taken in execution 
at the suit of the creditors of the father.—IJD. .........cccscecseseerceseceeceeeeeee DOL 

4. A gift of slaves by a father to a son is void as against existing creditors.— 
NO Hs TEORROOS 5555 dps sn ccdasnvdectnrapeseth essai siecs junc Vabiiaivnwdsaseteksues 506 

See Will and Probate of, 8. 


PARTNERS AND PARTNERSHIP. 


1. One partner is not authorised, from his connexion in business, to aceept a bill 
asa security for the debt ofa third person: and an authority cannot be inferred 
from the circumstance that the business of the firm is that of commission mer- 
chants, to sell cotton, when the plaintiff is aware of all the circumstances un- 
der which the acceptance is given.---Hibler §- Pearson v. De Forest, Morris & 
NE soi az3 Sieesdscsedabebnaytares sipshsceesakancsiaunpataessseeledeem sate es Sheace ses 92 

2. The plaintiff, defendant and J. P., composed the firm of J. & P. P. & Co.; the 
former being temporarily absent from the city in which the firm did business, 
appointed the defendant his agent to hire out his negroes, rent his houses, and 
collect the hire and rent of thesame. All which was undertaken by the defen- 
dant, who upon the return of the plaintiff, acknowledged in writing, that there 
was due to the plaintiff, for monics collected from his effects, and put into the 
house of J. & P. P. & Co., while he was acting as his agent from Ist March, 
1837, to lst Dec. 1838, the sum of $540 16-100 above what he had paid out 
forhim. The partnership had no interest in the negroes and land: Held, that 
the acceptance of the writing, did not make it necessary for the plaintiff to re- 
sort to the firm for payment; but the proof entitled him to recover the amount, 


with interest, of the defendant, individually.— Paine v. Moore....-..-..--.129 


3. One who purchases goods in the name of another, is not liable to be charged 
‘as a partner, although he 1s to receive one-half of the nett profits of all the pur- 
chases made by him, if it appears that he is in fact an agent only, and that the 
agreement to share the profits is only a mode of compensation.—Hodges v. 
Dawes & Co..-.-- paveerdumnates naps dndéhesiksssgaacaspusciatensian tabstenbesmabh Webbed 215 
4. Where one partner commingles the money of the firm with his own cash, so 
that it cannot be distinguished, he is chargeable pro tanto in an account with his 
copartners, as for a conversion; and if in such case the money. come to the 
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PARTNERS AND PARTNERSHIP—continued. § 


hands of the administrator of the partner converting it, id seems, that an ac. 
tion against him for muney had and received, cannot be supported by the éur. 
viving members of the firm.---Calvert v. Marlow, surviving partuer, &c. 338 
5. Semble: Anaction of assumpsit cannot be maintained by a surviving part- 
ner agaist the representative of a deceased co-partner for the recovery of 
a debt due by the latter to the firm, or for money in hand at the time of his 
death; onlessthe partnership accounts have been settled, and a balance struck. 
The remedy in such case, is in cquity.---[b.....e:..eeereeseeceeeeeeeeeeenees at ae 338 
6. An onincorporated body of individuals, issuing notes, are liable as partners, 
and therefore, under the statute of this State, the defence that the defendant 
had withdrawn from the association before the note sued on was issued, ean 
only be given in evidence under the plea of non est factum.---Montgomery v. 
NE MT ao. akin: Etch SiesditcdecnbesswsRlsecvtencss dh cheeuageiRese tesla 701 
7. In a suit by two as partners, it is admissible for the defendant, uuder the general 
issue, to prove that the debt sued for is due to one of them, and not to the plain. 
tiffs jointly. ‘Ihe statute dispensing with proof of the partnership, unless put in 
issue by plea in abatement, [Clay’s Dig. 324, § 68,] docs nt apply when the 
contract is with an individual, and the suit is by a partnership.-..Kenan v. 
Baw ie Ged M6002. 2 cccncsicceversssssiecsaccese pens pertacioiinntenannsinasaginaient 773 
8. The admission of one person that another was bis partner, is not evidence to 
establish the existence of a partnership, and the fact that the party making the 
admission is not sued in the same action, or 1s dead, can have no influence upon 
the acmissibility of the evidence: the-+representatives of a deccased partner are 
made liable at law, if the survivors are insolvent.--- Thornton v.Kerr & Hope 823 
9. The declaration alleged that the defendant’s intestate, as a member of the 
firm of A L & Co, which was continued for the purposes of liquidation, but in 
other respects was dissolved, made a promissury note in their name, for the 
payment of a pre-existing debt of the firm, tothe p'aintiff: Held, that it could 
not be intended from the declaration, that the firm were liable to the payment 
of the note, but it imposed an individual responsibility upon the intestate, for 
which his administrator was suable ...Fontaine & Freeman, use, gc. v. Lee's 


10. Where the sume person was a partner in two partnerships, and one of the 
partnerships executes its note to the other, or becomes otherwise indebted, the 
death of the common partner removes the impediment to a suit at law to re- 
cover the demand, and the survivor of the one concern may sue the survivors 
of the other, at law----Lacy v. Le Bruce and Prince..-+---.-+..++ acegepaes ---904 


See Error, Writ of, 20. 


PLEADINGS, 


1. The indorser of a bill of exchange, being sued on his indorsement, pleaded that 
the bill was made to be negotiated to the plaintiff; that the consideration of the 
defendant's indorsement was the previous deposit, by the drawer, of ten bales of 
cotton in the ware-house at D; for which, at the time of the negotiation of the 
bill, he gave the plaintiff the receipt of, or order upon, the ware-house keep- 
er. Further. that the cotton was of the value of one thousand dollars ; that the 
plaintiff agreed with the, defendant to take and sell the same, and apply the pro- 
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PLEADINGS——Comin ued. 


ceeds thereof to the discharge of the bill before the defendant should be called 
on to discharge any part of it—All which the plaintiff has fuiled to do: Held, 1. 
It cannot be assumed, thatthe arrangement between the piaintiff and drawer, 
was notin writing. 2. Thatthe plea would tolerete the admission of evidence 
to bar the action; thouzh it might, perhaps, be competent for the plaintiff to 
show the removal or destruction of the cotton, so that it could not be obtained.— 
Bank of The State of Alabama v. Whitlow..........ccccceee00s iintans scale ae 135 

2. Where a suit is bronght in the name of one person, for the nse of another, 
the defendant may plead either in bar or abatement, that the nominal plain. 
tiff was dead at the commencement of the suit—Jenks v. Edwards, use, &c 143 

3. In an action against a sheriff for failing to levy an attachment on a sufficiency 
of the property of the defendant therein, the declaration alleged that a venditioni 
exponas had been placed in the sheriff's hands, requiring hin to sell so much of 
the estate which he had been commanded to attach, as was of value sufficient to 
satisfy the judgment and costs rendered in that suit: Held, that so much of the 
declaration as related to the venditioni exponas, might, if necessary, be reject. 
ed as surplusage; and an averment that the plaintiff had sustained damage toa 
greater amount than the debt sought to be recovered, was under the act of 1824, 
equivalent to an averment that the same was unpaid.—Griffin v. Ganaway 148 

4. Where, in an action for failing tolevy an attachment on a sufficiency of property 
to satisfy the debt, the declaration correctly desc_ibes the proceedings, as to par- 
ties, date of attachment, and amount of judgment rendered therein, the variance 
of a quarter of a cent between the description in the declaration and the attach- 
ment, does not authorise the exclusion of the latter as evidence.—Jb..... ‘tae 

5. An action against a sheriff for failing 10 levy process, cannot be supported 
by proof that the money liad been collected by him.—Ih 

6. In an action by the indorsee against the indorser of a promissory note, payable 
in bank, on the Ist November, 1833, the declaration alleges “‘ that afterwards 
when the said note was due and payable, according to its tenor and effect, to- 
wit, on the 3d of August, 1839, it was presented, &c.,” and continues the mis- 
take of the time of payment, in the averment of protest and notice, but always 
under a scilicit, the mistake cannot be reached by demurrer, nor as a variance ; 
consequently it is not available on error after judgment by default.—Crawford 
v. Camfield 

7. A count, of a declaration asserting that a landlord had a lien upon certain chat- 
tels, which has been destroyed by the act of the defendant, is bad, without show- 
ing how the lien was created: the existence of a lien is the conclusion of the 
law upon certain facts, and they should be stated, in order that a judgment 
may be formed of the existence of the lien.—Frazier, use, &c. Thomas... .J69 

8. Where a plaintiff. suing by a prochein ami, describes himself in the writ and 
declaration, as an infant under the age of twenty-one years, and the defend. 
ant pleads “not guilty,” and ‘accord and satisfaction,” the pleadings ad- 
mit the plaintiff ’s infaney; and in such case, a submission to arbitration and 
award not being ovli satory on him, may be rejected as evidence. —Hubbert v. 


Collier, by his next friend, Fe.-..-cesseeerssseerseeeeerneeersasecsscsaseeeeeneess MOD 
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PLEADINGS—continued. " 


9. In an action of trespass, an arbitration and award must be specially pleaded, and 
cannot be given in evidence under the plea of accord and satisfaction.— Ib 269 
10. In an action against a sheriff and sureties, on his bond, it is not necessary to 
allege a demand specially. ‘The case of McBroom v. The Governor, [6 Porter 
32,] contra, overruled.—Hill, et als. vy. Fitpatrick, Gov. use, &§c.............314 
11. Ina suit against the sheriff and his sureties on his bond, the latter cannot insist 
that they are not liable upon the bond described in the declaration, but upon one 
executed subsequently, unless they put the fact in issue by plea.—Jb 
12. An alias pluries fi. fa. is sufficiently described as an “ execution.”—Ib 314 
13. Where a suit is commenced by attachment, the attachment is the initiatory 
process in the cause, and the defendant cannot, by demurring, bring its defects 
to the view of the court, or avail himself of a variance between it and the de. 
claration; consequently a revising court will not look behind the declaration to 
ascertain whether the suit is brought for a less sum than the primary court could 
take jurisdiction of, unless the question was there regularly presented.— Roberts 
TN 5566 cha cas ataiehscaie babes halaindNadipts ncaa dtseeabinkhaonnwaaie aanedecebdeeeses 348 
14. Where defendants, sued as executors, plead ne unques executors, it is enough 
for the plaintiff to show on the trial of the issue, that they had received letters 
testamentary under a grant thereof by the county court, in order to throw upon 
the defendants the onus of sustaining their plea.— Tarver’s Ex’rs y. Boykin 353 
15. The declaration commenced thus: * D. A. G., who sues for the use of S. S., 
sheriff of T’. Co. and successor of said D. A. G., complains, &c.,” and then al- 
leges that the defendants made and delivered their promissory note to the plain. 
tiff, by which they “ promised to pay, six months after the date thereof, to the 
plaintiff, by the name of D. A G., sheriff and administrator of the estate of J. 
C.” The breach alleged, is, the non-payment of the note to the plaintiff, with- 
out negativing a payment toS: Held, 1. That it cannot be assumed as a legal 
conclusion, that G. was administrator in vi:tue of his office of sheriff, nor that 
S. although his successor in the sheriffalty, was also administrator de bonis non, 
but the description of the latter as sheriff, if necessary, would be treated as a 
mere descriptio persone. 2. That if S. succeeded G. in the administration, and 
thereby became the proprictor of the note, the defendant should have pleaded the 
fact. 3. That the breach was well assigned.-King § Clarke v.Griffin,use, &c 387 
16. When an administrator declares, in a contract made with him in his repre- 
sentative character, oyer of his letters is not demandable-—Harbin v. Lr vi 399 
17. To a similar action, ne unques administrator, is a bad plea, for the repre- 
sentative character is admitted by making the contract.—Jb 
18. The judgment entry recites that the parties came ‘by their attornies, and 
the defendant suggests that the plaintiffs have resigned as administrators, of, 
&c., which fact heing proved to the satisfaction of the court, and the defend. 
ant withdrawing his plea, says nothing in bar or preclusion of the plaintiff ’s de- 
mand. It is therefore considered. &c.”” Held, that it could not be inferred from 
the defendant’s suggestion that the plaintiffs had resigned the administration; 
the fact not being admitted by them, it shouid have becn asserted by plea 
regularly interposed, and tried by the jary, and the court was not competent to 
determine it upon hearing the evidence.— Winslett v. McLemore’s Adm’rs 416 
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19. The declaration stated that certain notes, accounts, &c. were placed in the 
hands of M. an attorney at law, who undertook tocollect them and pay the 
proceeds to the creditors of B. 8S. & Co., and the breach alleged was a failure 
to collect and pay over the money: Held, that the declaration was not bad, 
for the omission to particularize by name, the creditors to whom the money 
collected, was to be paid.—Mardis’ Adm’rs v. Shackleford 

20. It is allowable in pleading to refer, in a subsequent to a preceding count: 
and in an action against an attorney at law, for failing to collect and pay over 
the amount of certain notes, &c. intrusted to him for collection, if the notes, 
&c. are sufficiently identified in one count, the counts that follow, may refer 
to and adopt the description there made, without mentioning their respective 
amounts, and by cibidenis. dat esis ends <iiebatwdecdbaiencen Pape ee oinaes eat 

21. A demurrer to a plea of the statute of limitations, pleaded by name only, 
with the consent of the parties, raises no question but the one whether the sta- 
tute can be pleaded to the action.—Goodwin, use, &c.v. Harrison .. 438 

22. The omission to aver ina scire facias, to show cause why an execution 
should not issue on a judgment which had been affirmed in the Supreme 
Court, that the record of the judgment remained in the inferior crurt, cannot 
be taken advantage of on demurrer, as special demurrers have been abolished 
by statate.—Barrow, Adm’r y. Pagles, et al...++.++++-++ oe 

23. It is irregular to join two distinct matters of abatement in the same plea, and 
such a plea is bad on demurrer——Cobb v. Force, Brothers & Co 

24. A declaration, at the suit of an administrator, upon a promissory note payable 
to his intestate, should allege that payment was not made either to the de. 
ceased in his life-time, or the plaintiff since his death; and if it merely nega- 
tives a payment to the plaintiff, it is bad on demurrer.—Stallings v. Wil 
eat Ma ae ca cindecscsingiccceccessesestewases jaccdene coh aen 050s 0s necees soeees bee 

25. The plea ei ne unques executor, isa plea tothe merits. within the meaning of 


the act of 1824, which authorises a defendant, whose demurrer is overruled, to 
e 


withdraw te same and plead to the merits of the action.—Jb-........ one000 DOD 
26. In an acticn against an administrator, it is not allowable to declare in one 
connt upon a demand for which he is liable individually, and in another fora 
debt due the estate he represents;such a declaration would be objectionable on 
general demurrer for a misjoinder of wen? Adm’r y. Ringgold 
MDA i dthkc bins akasssdads KM souateahtbheninndeatets iis cbdimssieaieant aiskey a.undhedens 544 
27. The rescission of a contract, under seal, cannot bes given in evidence under 
the plea of accord and satisfaction; nor can the acceptance of rent from ano. 
ther as tenant, avoid a lease, unless the fact be pleaded specially —Barelli & 
Martin v. O’Conuner....+-...- Geovoccncecesocseccsesoses costs oeecccece aoc tecscoacesesoe -617 
28. Where a sheriff justifies the seizure of property under a writ of fier facias, he 
need not allege that a judyment was rendered in the case in which the execu- 
tion issued; the production of the judgment may become necessary, where 
the plaintiff proves that his title is paramount to the lien of the execution..-. 
Shepherd, et al. v. Nabors.........000c00005 dg atvaassa eee ... 631 
29. Where a ereditor on account of his debt, accepts the note of a third person 
from, and endorsed by his debtor, the creditor, upon its dishonor, is entitled 
to declare either on the endorsement or for the precedent debt; but in either 
case he is bound w shew the same degree of diligence. —Bates v. Ryland. 668 
30. The statutory condition that the endorser shall not be liable unless the maker 
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is sued to the first conr’ of the county of his residence, being waived for a spe. 
cified time, is not revived at the expiration of that time. Afterwards it is only 
necessary to provecute the maker to insolvency in order to fix the liability of 
the indorser...-Jh 

31. A suit against the indorser of a note, not payable in bank, is premature, 
when the maker has not been prosecuted to insolvency, and when there is 
no fact which operates as a discharge of the condition,... Lb.......0+- 00. --668 

32. If, however, the maker is insolvent, and dies before the bolder is by law ro. 
quired to sue him, the creditor is then discharged, and the endorser ts Cirect. 
ly hiable. Quere.-.Whether his devth alone does not prodace the same conse. 
quence. Bat ithe death of the maker, after suit bronght, will not cure the 
defect.-——Ib 

33. Where the plaintiff demars to the defendants plea, and submits his case to 
the jury, who return a verdict against him, he cannot object, in an appellate 
court that there was no judgment on his demurrer, or that it should have been 
sustained.-.-Kirk, et ul. Suitle 

34. A count in case is good, which alleges that the plaintiff delivered to the de. 
fendant certain negroes to be hired out by him as auctioneer (upon a reasonable 
reward,) fortwelve months, bat to be delivercd to the hirer upon his giving good 
security; and that the defendant did dispose of them to G. W. for that time, 
for $292, without security; in corsequence of which the hire remains unpaid, 
and is wholly lest, &c..--Blick v. Briggs 

35. The declaration alleges that it was agreed between plaintiff and defendant 
that the latter would be G. W’s surety for the sum of $292, for the hire of 
certain slaves, if the plaintiff would credit G. W. therefor; that the plaint'ff, 
at defendant’s special instance, &c. did give the credit, yet the defendant re. 
fused to become his surety ; by reason whereof the said sum remains unpaid, 
and is and will be wholly lost to the plaintiff: Held, that the declaration dis. 
closes a cause of action, fur which case will lie, and that it was not bad, be. 
cause it did not aver the agreement was in writing. —Jé 

36. A promise by one, that he will pay the debi of another, if the creditor will 
state the account, and inake affidavit of its correctness, before the Mayor of 
the city of Philadelphia, is void under the statute of frauds, unless it be in 
ebenbitia~ Breen ¥., Barnet. oc <ieccccciindecoveysctecenescccscsecsiectaseceecsee’ .694 

37. The declaration in such a care, need not state that the promise was in writ. 
ing; it will be sufficient to prove it to be so on the trial.—Jé6 

38. Quere?...Where the declaration correctly describes a writing, and is founded 
on it, if insufficient to support an action, sould not the defendant demur; and 
if the cause is submitted to a jary on the plea of non assumpsit, can the writ. 
ing be excluded, if correctly described, un the ground that it does not tend to 
establish a legal liability.--Bates v. Starr 

39. Anunincorporated body of individuals, issuing notes, are liable as partners, 
and therefore, under the statute of this State, the defence that the defendant 
had withdrawn fromthe association befure the note sued on was issucd, can 
only be given in evidence under the plea of non est factum.—-Montgomery v. 
Elliott, use, &c 

40. Upon asnit on a note payable on demand, ata particular place, it is not ne- 
cessary that the plaintiff should prove a demand at the place before suit 
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brought. It is matter of defence for the defendant, if he was ready at the 
0 hae ACS SE eR et ei gh ois %, sscicbataeciaiatatt 
41. A plea, asserting that the note sued on was exceuted by an attorney in fact, 
constituted by a wri ten power authorizing him to sign the name of his princi- 
pal, so as to become binding, if the payee should give notice to the principal 
vithin 30 days next afier the execution of the note, and averring thatno such 
notice was given, is equivalent to a plea denying the execution of the note, 
and may properly be stricken out, unless verified by affidavit...-Sorelle y. 
“i sachet 
42. In a declaration on such a guaranty it isonly necessary to set out the single 
bill with respect to which it was made, the guaranty, according to its terms or 
according to its legal effect, the facts from which diligence is to be inferred, or 
the insolvency which renders diligence unnecessary, and a sufficient breach of 
the contract.--Nesbit v. Bradford CERES POE ty NN aE 2 ie GAT 
43. The omission to fill up a blank in the declaration, with a day of the month 
and year, when the precise date ts immaterial, cannot be taken advantage of 
by general demurrer... Wiki técrsice dsveee tonnes saab ennenss athe PP RES Pee ccccsoosefAd 
44. In a suit by two as par ners, it is admissible for the defendant, under the 
general issue, to prove that the debt sued for is due to one of them, and not to 
the plaintiffs jointly. The statute dispensing with proof of the partnership, un- 
less put in issue by plea in abatement, [Clay’s Dig. 324, § 68,] does not apply 
when the contract is with an individual, and the suitis by a paringsrenip. — 
Kenun v. Starke and Moore...--- erceeee 773 
45. A bond in which the obligor promises “to pay haha W. Camp for the ce 
fit of Alfred Tarner,” may be declared on asa bond payable to James W. 
Camp.— Turner v. Eldridge 
46. The meaning of the promise is that it is, for the use of Alfred Turner.—J6821 
47. In declaring in an action of debt upon a sheriff’s bond, the breach being as. 
signed, that the sheriff made a false return of nulla bona, to an execution, at 
the suit of the plaint:ff, it is not necessary to aver that the judgment upon 
which that execution issued is unsatisfied..-Lucas v. The Governor, use, gc 826 
48, A bond executed by the name of Jas. W. will be admitted undera declara- 
tion which states the obligor’s name to be James W. ; the latter will be in. 
tended to be the true name, and the formera mere contraction of it.-..Robbins, 
etal. vy. The Governor of Alabama, use Of, S.C. ....c...ccecceceerscesersecsersees e009 
49. Inan action ona sheriff’s bond, one of the breaches, that the sheriff had 
before the return day of the fi. fa. settled the same with the defendant therein, 
discharged him from its payment, and thus made himself liable, &c.: Held, 
that the generality of the breach was such, as to admit evidence to show that 
the act by which the execution was satisfied, was a conversion of the money 
to the sheriff’s use; if such were the case, no demand need have preceded the 
institution of the suit, and the sheriff would be chargeable with interest from 
the time of the conversion, on the amount (saving the cost,) then due on the 
execution.—ZJ) -..-. atinesineswokees fer reer ee 
50. In a declaration upon a bill single, it isa sufficient excuse for the omission, to 
make profert, that the defendant wrongfully and illegally obtained possession of 
it from an attorney of the plaintiff; nor is it necessary in such a case to file an 
affidavit of the lossof the bill, under our statute.---Robinson, use, &c.v. Cur. 
TY GNC Hayncesssscsresersesersesenseesserecsecsssecasseesaeensnassesesseesssrssseeessree@Ae 
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PLEADINGS—continued. 


51. A plea which denies that two of the defendants made and delivered a promis. 
sorv note with others, whose names appear as joint makers, need not be veri- 
fied. Sucha plea, if true, does not disclose matter which is available as a de. 
fence.—— Turner, et al. v. Lazarus 

52. he office of the innuendo is tu explain the allusions to the party intended to 
be libelled, and if the allusions cannot be rendered certain without other mat- 
ter, it must be placed on the record, by reference to which, the words complain. 
ed of, become actionable. Its office is to explaln—it does not introduce new 
maticr....Weir v. Hoss & Wife 

53. When the innuendo explains the meaning of personal pronouns, the truth of 
the explanation is to be axcertaincd by the context.--Jb 

54. When the libel had spoken of the plaintiff as the “Filly horse,” and ianu. 
endo that the plaintiff’s wife was meant, held tu be correct-. her name being 
I anal sana beh deomiedeieghs acl caheele Dtnipedbhicikssticamincdiceiocacean 881 

55. It is not necessary to set out the entire publication charged as being libellous; 
unless, by the omission'of some portions, anew arrangement is produced, and 
the sense altered. ‘The proper mode is to show that the selected parts are ex- 
tracts; and if the part omitted explains it, or renders it harmless, the defend: 
ant may have the benefit of it un the general issac.—Jb 

56. When the plaintiff does not undertake to set out the libel in hee verba, or ac. 
cording to its tenor, the omission or altcration of a letter, which does not alter 
the meyning, will not be a variance.——Jb 

57. The declaration alleged that the defendant’s intestate, as a member of the 
firm of AL & Co., which was continued for the purposes of liquidation, but in 
other respects was dissolved, made a promissory note in their name, for the 
payment of a pre-existing debt of the firm, to the plaintiff: Held, that it could 
not be intended from the declaration, that the firm were liable to the payment 
of the note, but it imposed an individual responsibility upon the intestate, for 
which his administrator was suable. --Fontaine § Freeman, use, &c. v. Lee's 
Adm’ rs .«...- pieiniiadntiand mainte uLAbs aphid thes smenkionine ances lana 889 

58. The notice issued at the suit ofa Bank requiring its debtor to answer to an al- 
legation of indebtedness, is process to bring the latter into court ; but after the 
motion for judgment has been submitted, it may be regarded as a motion in 
writing, identifying the debt, to which the defendant may cither demur or 
plead to issuc.----Griffin v. The Bank of the State of Alabama. ....-+-..-+ 908 

59. Where a notice ofa motion for judgmentin favor of a Bank states the time 
when the note was discounted, so as to show that it was before it bears date, 
this statement, as it is unnecessary, may be treated as surplusage.----Zb. 908 

60. A defendant cannot object or demurrer that he is not regularly before the 
court; if such an objection be available, he must plead in abatement.---Jb. 908 

61. The plea of non assumpsit to a notice of a motion for judgment at the suit of 
the Bank, throws upon the plaintiff the onus of proving the material facts 
stated in the notice; and if the note sought to be recovered is misdescribed as 
to the time of its maturity, the variance will be fatal to the motion.--- fb. 908 


See Abatement, 4. 

See Contract, 8.’ 

See Error, Writ of, 9, 10, 11. 
See Infant and Infancy, 1. 
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PLEADINGS——continued. 

See Practice at Law, 9, 10, 11. 
See Section Sixteen, 5. 

See Statutes, 10. 


POINTS REFERRED, AS NOVEL AND DIFFICULT. 


1. The Circuit Court cannot refer to the Supreme Court, as novel and difficult, a 
question of law arising in a criminal case, until it has rendered judgment therein. 
SE RONG Wo PINON has vinnkcccacencsccmanens$esedtacancudetnadtiine dscenasticadiepats -57 


PRACTICE AT LAW. 

1. A defendaut will not be permitted, in an appellate court, to raise a question of 
jurisciction, by showing a fact, by affidavits, when the same matter is not dis- 
closed by the record.—Powers vy. David 

2. If there isa general verdict that the defendant is guilty of an unlawful detain. 
er, andthe judgmentis ‘according to the verdict,” both will be referred to the 
complaint, which, if sufficient in the description of the lands, and of the of. 
fence, will sustain tne judgment —Jb 

3. An order cannot be made in vacation,at the instance of a stranger to the judgment, 
to arrest the execution of a writ of habere facias possessionem, although after its 
execution, if improperly turned out of possession, he may, in certain cases, on 
motion to the court, be restored to the possession.—Hall y. Hilliard 

4. When the record discloses that a cause has been in court for three years, and 
has once been continued by consent, the judgment will not be reversed, although 
no service or writ appears in the transcript, and although the appearance of the 
defendant’s attorneys is, on their motion, stricken out. The proper course, if 
there was no service or waiver, was for the defendant tu explain the condition 
of the record, by affidavit, and ask its correction.— Ethridge y. Fuller 58 

5. A suit should not be diggaissed for the omission of the plaintiff to give securi- 
ty for the costs, pursuant to a notice, if the plaintiff gives sufficient security 
at the next term of the court.—Dyons v. Long. .....0....ccecceecceseeececereees 103 

6. When judgment is rendered for the defendant, un a demurrer to a plea in 
abatement, it is error if the court refuse to permit the plaintiff to take issue 
on the facts of the plea 

7. The irregular execution of a fi fa. may be corrected, or avoided by a seasonable 
application to the court from which it issued..-. Hubbert, et al. v. McCollum, 221 

8. Interrogatories, filed pursuant to the act of 1837, in order to obtain the plain. 
tiff’s testimony, may be served either on the plaintiff, or his attorney; and if 
not answered, the suit may be dismissed, or continued, with the view of ob- 
taining answers.—Jackson v. PNG 55 ine onnecaniecetde bal Shawaveeetseelaaaal 257 

9. Where the defendant goes to trial without objecting that there was no repli. 
cation to a special plea, he cannot be allowed to make the objection on error. 
-hdubbert vy. Collier, by hie next friend, GC. .....0...sccccscccssoscscsssssccssbe 269 

10. It cannot be objected, on error, that the declaration on which an issue has 
been tried, was entitled of an improper term bs owe gobsasadincaa pant keieaniel 269 

11. After a verdict, in an action of trespass, the defendant cannot object to the 
declaration, that it alleges the trespass to have been committed on a certain 
month, without particularizing the day.---Zb. .......scccssesessssseesereeeserene # SOM 
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PRACTICE AT LAw——continued. 

12. The plaintiff may, on the trial, abandon such of the assignments of breaches 
as he thinks proper, even after a demurrer to them has been overruled..-..Hill, 
et als. v. Fitzpatrick, Gorcrnor, use, G-C.......00eeereeesercssesereccenessecsseseee dl 

13. Where defendants, sued as executors, plead ne unques executors, it is enough 
for the plaintiff to show, on the trial of the issue, that they had received letters 
testamentary under a grant thereof by the county court, in order to throw upon 
the defendants the onus of sustaining their plea.--- Tarver’s ez’rs v. Boykin. 353 

14. The judgment entry recites that the parties came “by their attornies, and 
the defendant suggests that the plaintiffs have resigned as administrators, of, 
&c., which fact heing proved to the satisfaction of the court, and the defend. 
ant withdrawing his plea, says nothing in bar or preclusion of the plaintiff’sde. 
mand. It istherefore considered. &c.” Held, that it could not be inferred from 
the defendant’s suggestion that the plaintiffs had resigned the administration; 
the fact not being admitted by them, it should have becn asserted by plea 
regularly interposed, and tried by the jury, and the court was not competent to 
determine it upon hearing the evidence.— Winslett vy McLemore’s Adm’rs 416 

15. Under the stutute authorising discoveries in suits at law, it is with the party 
exhibiting the interrogatories to elect whether he will have the adverse par- 
ty attached and compelled to answer, or continue the cause, or when the de. 
fendant is required to answer, to have him def iulted for a failure to answer with. 
in sixty days after service.---Goodwin, use of Hale, adm’r, d-c. v. Harrison. 438 

16. It is discretionary with the court to set aside a default entered upon a failure tv 
answer in such a case, but this discretion ought not to be exercised, unless a sate 
isfactory reason is shown for the failure to answer, and the showing in all cases 
where practicable, should be accompanied by full and explicit answers...Jb. 438 

17. The recital in the record, that the jury were duly sworn well and truly to inquire 
of said forcible and unlawful detainer, is sufficient, without stating that they 
were sworn to try the cause according to the eviden@---McRae v. Tilman. 487 

18. When the judgment of the justice is reversed by the circuit court, because the 
lands are not sufficiently described in the complaint, the cause should be re- 
manded for the purpose of amendment..---Zb. ...... 

19. Where the transcript of the record shows a consent by the defendant, endorsed 
on the writ, to waive the declaration, and that the endorsement of the cause 
of action shall be used in place of it, a judgment by default will not be revers- 
ed because this consent docs not appear from the record to have been proved 
to the court below. The proper course, if no such consent was given, is to 
apply to the court below to vacate the entry of consent and thus make the 
3cord in accordance with the fact.-.. Humphreys’ adm’r v. Thompson. 649 

20. Quere ?—Where the declaration correctly describes a writing, and is founded 
on it, if insufficient tosupport an action, should not the defendant demur; and 
if the cause is submitted toa jury on the plea of zon assumpsit, can the writ- 
ing be excluded, if correctly described, on the ground that it does not tend to 
establish a legal liability.-.--Butes v. Starr. 

21. Where a declaration contains several counts, to one of which a demurrer is 
sustained, and on the others issues are tricd, and verdict and judgment there- 
on for the plaintiff; if the demurrer was improperly sustained, the judgment 
will be reversed in toto, and not merely as to the count adjudged to be defec- 
tive-—Fontaine & Freeman, use, &c. v¥. Lee’s AdMrsie.cseceescesseeseeseeee B09 
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See Amendment, 1. 
See Appeals and Certiorari, 3, 4. 

See Chancery, 19. 

See Deposition, 4, 5. 

See Discontinuance, 1. 

See Error, Writ of, 16. 

See Garnishment and Garnishee, 2, 10. 
See Judgment and Decree, 10, 17. 

See Jury, 1. 

See Pleadings, 50. 

See Right of Property, Trial of, 1, 2. 
See Scire Facias, 1. 

See Verdict, 2. 
See Witness, 1. 
















PRACTICE IN CHANCERY. 





1. Whena bill is filed to restrain a suit at law, on grounds of defence which could 
be available at law, if sustained by sufficient evidence, and it is alleged in the 





bill that the facts constituting this defence can only be established by evidence 






from the defendants to the bill;--this is a bill for discovery merely, and on the 






coming in of the answer of the defendant, denying the equity, it is proper for 






the chancellor to dismiss the bill when he dissolves the injunction.---Sleele y. 
OY Ot OIE ME GOO! ons 5 5 asnasndeisnnatessajecossdstiaanmabseinacaanumanpueaats 10630550, 


2. When the decree of « chancellor ascertains and settles the rights of the parties 








in litigation, it is so far final as to sustain a writ of error, although the chancel. 






lor may refer the cause to a master to ascertain facts for an account. It will not 






vary the case that proceedings were afterwards had, and new parties made for a 






purpose not affecting the merits, but relating merely to the account to be ta- 
ken.---The Bank of Mobile vy. Hall............0:.004+ Sxhinaaeaaaesemonae Siicnc cee 
3. A final decree which will bar the prosecution of a writ of error, after three 






years, is the last decree made in the cause.—Tb. ...........sscccccesosscsesccccee o L4L 






4, The object of the rule stated in Clay’s Dig. 615 § 26, is to do away the neces- 





sity for filing a supplemental bill, when a necessary party is omitted in an ori. 






ginal bill for the foreclosure and sale of a mortgaged estate ; and it a'lows the 





introduction of a new party after the decree and sale.-Glidden v- Andrews. 190 
5. The proper course of practice, under this rute, is to file the petition, upon 
which an order goes, that the person named be made a party to the original 
bill, and process jx awarded tu bring him before the court, A re-sale of the 
mortgaged premises is not necessary, unless the new defendant insists on one 








by his answer.---Z0. eet eC eS COO ee Seer tere Tee ee Terre Teer err 






6. When, under this rule, process has issued requiring the new party to answer 


the petition, and no process being issued on the bill against him, no decree can 





be rendered, as prccess upon the petition is a useless act, and will not warrant 
op EES) eee ee een ae oem sanib angie dassdbaeinnateecedaceaminmddtaeat aaa sseeee ke 
7. The statute empowering courts of equity to proceed against absent defend. 
ants, invests those courts with jurisdiction over bills for discovery, in aid of the 
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PRACTICE IN CHANCERY——CON iin ued. 
prosecution, or defence of a suit pending in any of the courts of law of this 
State, or with respect to property within it.--Araold v. Sheppard...... cine 
8. Itis not necessary in snitsagainst absent defendants to prove the allegations 
of the bill, when it is taken pro confesso. The enactment which requires proof, 
only applics to suits against resident defendants. —Dh...+.+..eeeees cents -- -299 
9. Asa general rule, the court of chancery should not direct an issue to be tried 
at law, unless the evidence is so conflicting as to make it difficult to attain 
any certain conclusion, but the statute appears to make the case of a bill filed 
to set aside a will, an exception to the general rule, and to give the chancellor 
the power to direct an issue whencver he thinks proper.----Johuston, adm’r et 
al. v. The heirs of Hainesworth.... . eis absence Patkien a Mile SS Ne ee NN . 443 
10. Devisavit vel non isan issue in fact.----L.... 0.0... cece cee ccecceeccccccscecccreeee 443 
11. An issue out of chancery ought not to ne directed ontil the answers are in, 
and the testimony taken.—ZJ6. ............cccccccseccrssvecceececrsees ksianeda gael 443 
12. Infant defendants must be served with process, and the rules adopted in 1841 
did not materially change the law in this respect.—Zb............ itiedietuemmeres 444 
13. Objections to the time of making a party must be made in the court below, 
or they cunnot be raised in the appellate court. —TIb..........- 2002.4 halite ak 444 
14. If the morigagee has indorsed the notes and assigned the mortgage by which 
they were intended to be seenre d, he isnot prima faciea necessary party toa 
bill brought for a forcelusure 3 and a bill which makes his heirs parties, must 
show their interest by proper allegations, and should contain a prayer for relief 
and process against them.— Walker, et al. v. The Bank of Molile..........452 
15. Non-resident defendants,who are infants, must be notified by publication, &c. 
as if they were adults, and until thisis done, the appointment we guardian, 
ad litem, isirregular. .. Sea ee ee, sae jaken cae 452 
16. A court of chancery may rescind an or'er appvinting a guardian ad litem, 


made pending a cause there, where another person had been previously ap- 


pointed, who filed an answer forthe infants....0b. «++ Satna ee 

17 The act 1205, which provides that before a deeree shall be rendered against 
a non-resident defendant, the complainant shall execute a bond for his indem- 
nity, if he should appear and petition for a re hearing. impliedly requires that 
the bond should be made payabic to all the defendants, (where there are seve- 
ral) who,are non.residents..... 2b. a 

18. A prior or subsequent incumbranecr, although a proper, is not an indispensable 
party to a bill for the foreclosure of a mortgage... [b--- +2 essere eee eeeees inne 

19. Where infants are defendants to a bill of foreclosure, the master should ascer- 
tain and report whether it was for their interest to sell the mortgaged property 
in separate lots, whether a division can be conveniently made, and which par- 
cel their interest requires should be sold: Further, that he should report such 
a statement! of the evidence as would enable the court to judge of the justness 
of his conclusions, if questioned.--Jb. ..... ‘ 

20 When the sureties of a sheriff, against whom a judgment, on motion, has been 
rendered, have filed their bill putting either the factum or legal suf- 
ficiency of the bond in issue, the injunction should be retained until the deter- 
Mination of the issuc, or until the production of a record, by which the ques. 
tions at issue are concluded....M’Clure. et al. vy. Colclough, et al, ...+++-++--492 
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PRACTICE IN CHANCERY—-continued. 

21. Semble: Where the complainant could obtain the relief to which he is enti- 
tled, without a resort to equity, the defendant will not be taxed with costs.— 
TENN OE GEG) TORRE O, ROMO E 5 ni c53 sac d ces duassimavasinnadiacdieaaiatn ..018 

22. Although it cannot be demanded as a right, the chancellor may, in his dis- 
cretion, at uny time before the decree, permit a formal amendment to be made 
to the bill. An amendment relating to the price alleged to be given for lands, 
when it can be considered a clerical mistake, is of that character—+Cum- 
mings’ heirs, et al. v. Gill’ 

23. No decree, except for costs, can be made in favor of a defendant upon his 
answer. If{he seeks relief he must do it by a bill of his own.—Jb 

24. Semble: where a bill is defective for uncertainty, but the objection was not 
made in the primary court, 2n appellate court, in reversing the decree, will di- 
recteach party to pay his own costs.—Hartwell and Wilkins y. Blocker. 581 

See Chancery, 9, 10, 22. 

PRINCIPAL AND AGENT. 

1. Where one purchases goods of a factor, under a belief authorised by the facts 
of the case, that the latter was the real owner, he may set-off a debt due him 
from the factor, to an action for the purchase morey, brought either by the fac- 
tor or his principal —Gardner & Sager v. Allen's ex° 1. .....ccccceesseseecseees 187 


2. The corporation is not liable for the actsof its marshal, unless doae by its di- 


rection.--Ready and Banks, ez’rs, v. The Mayor and Ald. of Tuskaloosa. 328 


3. A factor, to whom goods are consigned for sale, is entitled toa lien upon them 
and their proceeds, for advances, and commissions consequent upon their recep- 
tion, safe-keeping and sale, und for what may be due him upon a general balance 
of accounts growing out of similar dealings...Martin v. Pope & Son.......532 

4, Where a factor makes advances, in the absence of a special agreement, the in- 
ference is, that they were made upon the joint credit of the personal security 
of the principal, and of his goods and money that may come to hand; and he 
may renounce his licen without affecting his remedy aguinst the person, and 
OR re Shia ness sks dacie'ss vesniaduva snaberptassutas cadens vaereantnenaone woe DOD 

5. Where a factor sells goods, and appropriates the proceeds to his account 
against the principal without objection by the Jatter, the surety of the princi- 
pal for the payment of a demand of cqual dignity to the factor, when sued by 
the latter,,cannot object that the appropriation was not so made as first to re- 
lieve him from liabitity...Zb 

6. A factor credited his princ:pal with the piceceds of goods sold, afterwards 
paid him a part thercof, then sold for him other goods to a much greater 
amount: Held, that a surety of the principal, in an action by the factor, could 
not claim a deduction from his liability for the sum credited and afterwards 
paid over...Jb 533 

7. Anagent acting for a known principal, and recciving money in that character, 
is not individually responsible if the money has been paid over to his principal 
without notice. Therefore, when a county clerk collects money by order of 
the commissioners’ court, he cannot refuse to pay it over to the county treasurer, 
although it has been illegally assessed, unjess it had been previously demanded 
of him by those from whom it was received... Thompson v. Stickney. .......579 
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See Lien, 6. 
See Promise, 1. 
PRINCIPAL AND SURETY. 


1. The relation of principal and surety continues, even after the rendition of a 
judgment against them, so as to entitle the latter to insist npon his discharge 
when without his consent, the creditor agreed to indulge the furmer upon a 


sufficient consideration. —Carpenier v. Devon, et al. ....-+-+++- Osseee cvccceece 718 
PROCEES, AND SERVICE OF. 
1, Where process is directed to and executed by the coroner, which does not af. 
firm the incompctency of the sheriff to act, its irregularity cannot be objected to 
on error after a judgment by default; but ifit was improperly directed, the fact 


should have been pleaded in abatement.---Sawyer. ct al. v. Price 


2. Agarnishee who acknowledges the service of a garnishment regularly issued, 


and answers the same, cannot object on error that the process was not executed 
by the sheriff, or proper officer.— Daniel. et al. Gc. v. Hopper 

3. Where process against a corporation is returned as served upon one being 
president of the corporation, it is necessary that proof of his official character 
should be made to the court, and so appear on the record, to sustain a judg. 
ment by default.— Wetumpka and Coosa R. R. Company v. Cole.....--... --655 

4. An attorney entered an appearance for the defendant, but when tbe cause was 
transferred to the trial docket, crased his name, writing thereon the word “ mis. 
take :” Held, thatas the defendant had not been served with process, a judg. 
ment by nil dicit, or default, could not be rendered against him.—Foreman v. 
Lay, surviving partner, &6......0....00ccceeeeeeee hatetieteetions paapnboscehns skeen 

See Attachment, 8. 

PROMISE. 

1. A son wrote to the creditors of his father, promising to pay a debt his father 
owed, stating that his father had made provision for it, and concluded by say- 
ing “I am the agent for the trastees, and am determined the debt shall be 
paid forthwith.” Held, that this was not an absvlute promise to pay the debts. 
That if he was responsible upon the promise, it was in his character of agent, 
when the question would be whether he had authority from the trustees to 
make the promise.—Steele v. Dart & Co...+++-.-+e0reseeeeeees pitidaseumbeanaea 

See Bankrupt and Bankruptcy, 1. 

See Infant and Infancy, 3, 4. 

See Pleadings, 45, 46. 

PUBLIC LANDS. 

1. Boards, rails and bricks, cut and made from the soil of land belonging to the 
United States, and appropriated by the maker, do not pass to one who subse- 
quently purchases the land from the United States, although the severed chat- 
telx are remaining on it; and the maker may maintain trover for their con- 
version by the person who thus becomes the owner of the land, he showing no 
connexion between himself and the United States with respect to the severed 
chattels. —Carpenter, et al. vy. Lewis, et dl. sesesereescsssersccssessnreseees + 682 
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RECOGNIZANCE. 

1. W. enters into a recognizance with H. and as his surety, for his appearance at 
the next term of a Circuit court, to be held on the 4th Monday of March. Sub- 
sequently, the time of holding the court is changed to the first Monday in March, 
when the recognizance is estreated. Held, thut the legal effect of the ~ecogni- 
zance is to appear at the next court, and that it isnot avoided by the change in 
the time of holding the court... Walker. et al. v. The State 

2. Where recognizors are bound in several sums in one recognizance, and sever- 
al judgments are rendered against them, they cannot join in the prosecution 
of a writ of error; but where a joint writ is sued ont by them, it may be 
amended undér the act of [843 “to auihorize the amendments of writs of 
error,” by striking out one of their names, and then it will remove the cause 
as to the other.—Furr & Simpson v. TheState 

3. The judgment upon a recognizance should show that the party charged 
with an offence, was required to answer the charge specified therein.—Jb 795 


RENT. 

1. Upon the forfeiture of a mortgage, the mortgagee becomes not only entitled to 
the possession of the mortgaged premises, but also to the rent then in arrear and 
unpaid, upon notice to the tenant in possession Coker v. Pearsall...... .542 


RETAILING AND RETAILERS. 


4. Although the charter of the city of Mongomery provides that retailers who 
procure a licence from the city council shall be exonerated from paying any 
thing to the county for the privilege of retailing in the city, yet it does not re- 
lieve them from the necessity of obtaining a licence from the county court as 
required by the acts of 1835 and 1839..—The State v. Estabrook 

. An actincorporating a town, authorised the enaclmentof by-laws * 10 re- 
strain and prohibit every species of gambling, drunkenness, &c.; to grant li. 
cences to the retailers of spirits and liquors; to regulate and restrain them when 
deemed a nuisance ;” and to pass all such by-laws consistent with the consti- 
tution and laws of this State, as may be necessary, &c. Under this grant of 
power, the corporation passed an ordinance prohibiting the retailing of spiritu- 
ous or fermented liquors within the corporate limits, without first paying fo its 
treasurer the sum wf one thousand dollars fora license for one year; and for 
retailing without such licence, a penalty of ten dollars a day was imposed, and 
made recoverable by warrant before the intendant, &c.: Held, that this by- 
law was authorized by the act of incorporation..-. The Intendant and Council 
of the the town of Marion v. Chandler........... ie. mapiocsecésastamaiiaiel soosaaee 899 


RIGHT OF PROPERTY, TRIAL OF. 


1. Upon the trial of the right of property, the issue being, that the property le. 
vied on was, at ihe time of the levy, subject to the satisfuction of the execution; 
itis not admissible to show, by parol, that the invalidity of the mortgage, un- 
der which the claimant deduced his title, was submitted to the jury..-- David. 


son & Stringfellow v. Shipman, et als..........cecccceereeceeccecneceneserecene ee 
2. Such an issue is an inunaterial one, and no judgment should bo rendered on 


the finding of the jury, but the court should award a re-pleader.— Ib 
3. Where the affidavi: of the claimant of property levied on by execution, describes 
the execution, the property levied on, and when, and asserts that the right theres 
to is in the claimant, this is a sufficient compliance with the statute, although 
124 
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RIGHT OF PROPERTY, TRIAL Or—continued. 


the affidavit is dated on the day the sheriff’s indorsement shows the execution 
was placed in his hands, and four days before the same was levied ---Rires & 
Owen v. Walborne...... 

4. Where personal pzoperty is levied on by attachment, and a replevy bond exe. 
cuted, conditioned to have the same forthccming to abide such judgment as may 
be rendered in the cause, the property cannot be levied on by an execution, the 
lien of which is not paramount, until it is discharged from all liability to satisfy 
the attachment on the judgment therein.---Ib 

5. In a claim to property levied on, where the deed under which the claimant 
makes title, isset out in his plea, and the replication is, that if any such deed ex- 
ists, it isnot valid in law; such a replicuticn, in a claim cause, Cocs not admit 
the execution of, or dispense with proof of the decd..-Desha, Sheppard § Co. v. 
Ns ckiciceucussctietsacnaaesees DiAssstsedkhi Anan oaietnoanssctemaaevecrhiaiadesglacemcatd 356 

See Jurisdiction, 1. 


SALES UNDER ORDER OF COURT. 


1. When lands are subjected to sale at the suit of an administrator, under the act 
of 1822, and a conveyance is made to the purchaser by the administrator, but 
there is no final decree by which ‘he has been directed to convey the title, the 
title of the heirs at law, is not divested.—B nner v. Greenlee’s heirs. ..... ...411 

2. Quere. If, under the act of 1822, the administrator is appointed sole commis. 
sioner to cunduct the sale, and does so, and afterwaids makes a report, setting 
out the sale and conveyance by him, and the judge of the county court en- 
dorsed the report, as approved by him, and orders it to be filed and recorded 
among the papers of the estate, is this order a final decree, or will it furnish 
evidence to warrant a decree nunc pro tuuc?——Lb.... 0.6... e cece cece ce eeeec eee 411 

3. Anexecutor or administrator having an interest in the estate may porchase 
at his own sale, provided it is fairly conducted; if not, it may be set aside by 
creditors or legatees, but is neta nullity —McLane v. Spence. Adm’r 894 

4. S being administrator of the estates of K and C, elected to consider certain 
slaves, which C, being the former representative of the estate of K, had pur- 
chased at his owh sale, as the property of the estate of K, by hiring them out, as 
such, and in various other modes. ‘The slaves having been sold under execu- 
tion against the estate of K, S bronght an action aguinst the officer 
for a trespass upon the estate of C: Held, that as he had elected to consider 
the slaves as the property of the estateof K, he could not afterwards insist they 
were the property of C,as he had merely done what a court of chancery would 
have directed, if appheation had been made to it to set aside the purchase made 


NEE aghstonaaniebticohisuptans Cossncesiemandibnasepieiiinicinninieinimassinwenasaesigin 


SCIRE FACIAS. 


1, A scire facias calling on the defendant to show c.use why the plaintiff, as 
administrator, should not have execution on a judgment which had been su- 
perseded by a writ of error bond, and affirmed in the Supreme Court, must 
isene out of the court which rendered the judgment so affirmed, and not out of 
the Supreme Cuurt,--Barron, Adm’r vy. Pugles et al......+.-.- 


See Pleadings, 22. 
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SECTION SIXTEEN. 

1, It is not essential that an election to ascertain the sense of the township, as 
to a sale of the 16th section, should be held upon the 16th section,—the com. 
missioners may consnit the convenience of the people, by holding it at ano. 
ther place.— Tankersly, et al. v. The State Bank MR 

2. Where there has been an election in fact, to ascertain the sense of the qualifi- 
ed electors as to a sale of the 16th section, which is not contested within twen- 
ty days, and a sale of the land is actually made, all persons are concluded in a 
court of law, from contesting the validity of the election:—Whether in a case 
of frand, on the part of the commissioners, a court of equity might not interfere 
at the instance of the township—Quere.—Ib..... EERE ROPE. siaasakoenee nccomen 

3. It isnot essential to the validity of a sale of a 16th section, that the judge of the 
county conrt shonld issue an order of sale. Nor thatthe commissioners should 
return the particulars of the sale to the county court.—Jb rrrrrrey ye 

4. The certificate of purchase which the commissioners were required to give 
the purchaser, setting forth the particulars of the sale, was intended exclusive. 
ly for his benefit, and if defective, will not vacate the salv,——-nor will an omis. 
sion to acknowledge it befure a judicial officer, or a defective acknowledgment, 
affect the rights of the township.—ZJb........ ; 

5. A statute provided that where a sale has been made of a sixteenth section, or 
a part thereof, which cannot by reason of the insolvency of the purchaser, of 
other cause, be made productive, a majority of the voters of the township, vot. 
‘ing in township meeting, upon due notice given, shall have power, with the 
assent of the purchaser, to annul or cancel the contractof sale; Held, that a 
plea alleging that a majority of the voters of the township voting in township 
meeting, upon due nolice given, did, with the assent of the purchaser, annul 
and cancel the contract of sale, because the same could not be made produc- 
tive, was good, although it did not state the particular reason which induced 
the voters to assent toa rescission.--Lewis, et al. v. B. Bank at Montgomery 496 

6 Altheagh the act of 1837 enacts that “The trustee of each school district, 
and where the township supports bat one school, the commissioners shall have 
power to employ a teacher, &c.,” yet a person emploved by the com - ission- 
ers necd not allege or prove that there js but one school supported by the town. 
ship; if the fact be otherwise, and itcan avail the commissioners, they must 
show it.---Commissioners of section sizteen v. Criswell--.++e-.+++eeerseees++ S69 


See Contract, 8. 


SET-OFF. 

1, Where a promissory note, payable cither in a bank of this or some other State 
is indorsed before maturity, under the act of 1828, a set-off is not admissible to 
an action brought thereon by a bona fide indorsec ---Beal & Bennett vy. Wain- 
wright, Shields & Company........... soneenhadisnindiaboeeedianes - 156 

2. Where one purchases goods of a factor, under a ssiteieaabaiiing by the facts 
of the case, that the latter was the real owner, he may set-off a debt due him 
from the factor, to an action forthe parchase money, brought either by the 
factor or his principal—Guardner & Sager v. Allen’s Ex’r...+++-+++ +187 

3. A debt due from a bankrupt, and other persons as partners, may be set-off 
against a demand due to the bankrupt individually, although the suit is in the 
name of the bankrupt’s assignee. —Bean v. Cabbaness....++.-+++0++0eee-+++B43 
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SET-orr—continued. 


4. No offset can be made of a personal debt, due from the administrator against a 
contract made with him, which will be assets of the estate... Harbin v. Levi 399 

5. P. and W. are the joint makers of a note to one J. W., who assigns it to M., 
but previous to any notice to the payces of the assignment, P. one of them, ac- 
quired a note made by J. W., payable toone J P., and by him assigned to P. 
Held, in a suit on the note by M. against W., that the latter was entitled to 
the benefit of the set-off held by his co-maker P. against J. W., on prodecing 
the note at the trial, with the consent of P., to use it as a set-off.— Winston 
v. Metcalf 

6. A judgment ona note executed by the defendent and the plaintiff, as the join 
surcties of a third person, is proper evidence under a plea of set-off, as laying the 
foundation to prove the payment of money at the plaintiff’s instance.—Care, 
use of Wallace, v. Burns.: 

7. A jadgment may be pleadea as a set-off, and if larger in amount than the debt 
sued for, a finding of the issue in favor of the defendant, will extinguish so 
much of the judgment as is neecssary to satisfy the debt...Jones v. Melton 830 

8. When a plaintiff's note is offered under a general plea of payment or set-off, 
it is necessary to prove ils exccut.on, otherwise it may properly be rejected. 
Taylar y. Morgan 


See Evidence, 42. 


SHERIFF AND SURETIES. 


1. Upon a suggestion against the sheriff, under the statute, a plaintiff in execu. 
cution cannot recover more than the value of the cffects of the defendant liable 
to execution. —Gary, et al. v. Hathaway 

2. Whether a court of chancery could afford relief, and apportion the fund, 
when several plaintiffs have, by their several judgment, recovered of the sheriff 
a sum beyond the value of the property of the defendant subject to sale by exe. 
cution—Quere—Ib 

3. Ina proceeding before the judge of the couuty court, by a surety of a sheriff, 
to compel him to execute a “new bond,” every fact must appear upon the record 
which is necessary to give the court jurisdiction —Caskey, Sheriff, &c. v. 
The State 193 

4. It is therefore necessary thal the name of the surety, requiring another bond 
to be exccated, should be stated inthe citation—that a particular day should 
be set for the execution of such “new bond;” and that the judgment of the 
county court, vacating the office of the sheriff, should state that the sheriff neg- 
lected or refused to give such new bond with good and sufficient surety.—Z6 193 

5. Where a motion for judgment was made against the sheriff and his sureties, 
upon a suggestion, that with due diligence, the former might have made the 
amount ofan excention, it appeared that the sheriff had collected the greater 
part of the execution before its return day, and the residue afterwards: Held, 
that as to the money coliccted, before the execution was returnabic, the sheriff 
was not chargeable with neglect, and the plaintiff was not entitled to judgment 
against him and his sureties, in a summary proceeding under the statute.— 
Robertson v. Locke, et al 


6. The omission, in a notice to a sheriff, of a rule for failing to pay over monies 
collected on an execution, tostate a day certain upon which the money was 
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SHERIFF AND SURETIES—continued. 


demanded from him, is not an error which can be reached by demnirer. It is 
sufficient if the nutice shows the demand was made after the collection, and 
before the notice.—Price, et al. v. Cloud..... sctmongenes sieveps Sots ap basa vee 00 0 0248 
7. Pleas to a motion against a sheriff and his surcties, for failing to pay over mo- 
ney collected on an execution, are bad, when they assume a return of satis. 
faction, and assert that the return is is a mistake. —TJb.............44 or 
8. Any plea by a surety, in such a case, is bad, which attempts to deny the lia. 
bility of the principal on behalf and in the name of the surety. When the 
sheriff is a party, the defence, with respect to his liability, must be carried 
iets He: Silas aati Di ncscin vn svanscs doosdintnnianssnnceeaeeuieaeen Pan ree es iia 
9, When there is a return of satisfaction to wn execution, it is not competent for 
sureties of the sheriff to show, as a defence, that no money was paid to the 
sheriff, but that the satisfaction was entered on account of property received, 
until the return issetaside. Whether it would be set aside, on a proper show. 
ing. Quere—aIb ....+20...2.0se0es EE ERE ioedie voee-249 
10. When there isa return of satisfaciion, by the sheriff, 1 is unnecessary, ina 
motion against sureties, who became so previous to the return day, to shew 
any thing more than the return, and a demand of the money.—J6....+++..249 
11. In an action ayuinst a sheriffand sureties, on his bond, it is not necessary to 
allege a demand specially. The case of McBroom v. The Governor, [6 Porter 
32,] contra, overruled.— Hill, et als. v. Fitpatrick, Gov. use, Gc.............d14 
12. Ina suit against the sheriff and hissureties on his bond, the latter cannot insist 
that they are not liable upon the bond described in the declaration, but upon one 
executed subsequently, unless they put the fact in issue by plea —ZJb......314 
13. In such an action it is not necessary to produce the judgment on which the 
execution issued, its recital in the execution is prima facie evidence of the fact 
against the sheriff.—J6..... sna pisnd <irlan a cebidatadsenamnecasdaelaaiod see Ke aed 
14. A sheriff who has collected money upon an execution, cannot dispute the 
right of the plaintiff to the money, upon the ground that the jndginent was 
satisfied by a recovery and satisfaction in another case, founded upon the same 
Cause Of action.—Jd.-....0....secccecessece Fc sbsdcabiblavickudod Ube Ronee eee agomenetaaae osec hl 
15. A deputy sheriff invested by his principal with the power to collect money un- 
der execution, and actually collecting it, cannot refuse to pay it over without 
putting his principal in default; a demand therefore, of him, is, in law, a demand 
ofthe principal. It will not vary the case that the sheriff’s office has been declar- 
ed vacant as he has the power to finish the business which he had begun.—-Jb 314 
16. A sheriff who takes insufficient szcvrity upon a forth.coming bond, cannot be 
procecded against by motion. but the party aggrieved thereby must seek re- 
dress, by action at common law.—-Gaory v. McCown. 370 
17. Anotice againsta defaulting sheriff or constable, is sufficient, if it specifies 
the term at which the motion is made.— Welch, et als. v. Fuurier-.--- cos ng oie 
18. In declaring in an action of debt upon a sheriff’s bond, the breach being as- 
signed, that the sheriff made a false refurn of nulla bona, to an exccution, at 
the suit of the plaintiff, itis not necessary to aver that the judgment upon 
upon which that execution issued is unsatisfied..Lucas v. The Gov, use, &c. 826 
19. A recovery in an action against the sheriff for a false return, is no evidence to 


fix the liability of his sureties, when they are sued upon his official bond. Ib 826 
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SHERIFF AND SURETIES—conlinucd. 


20. Semble: Where a sheriff collects the amount of an execution, by receiving 
property, or tn some ollie * irre gular inanner, and acce pis las a satisfaction 
from the defendant, if the plaintiff eleet soto consider it, the sheriff cannot 
object, in an action on his bond, that the execution was not paid with the mo. 
ney.—-Rubbins, et al. v. The Governor of Alabama, use, &C.--+-++-++++0000005 839 


See Action, 2. 

See Chancery, 17, 18, 19. 
See Evidence, 6, 7, 8, 26. 

See Execution, Writ of, 5, 14. 
See Frauds, Statute of, 2, 3. 
See Pleading, 3, 4, 5, 28, 49. 
See Summary Proceedings, 2. 


STATUTES. 


1, A deed, by which personal property is conveyed to trustces forthe use ofan in- 
fant child, is nota mortgage, deed of trust, or legal incumbrance, within the 
meaning of the act of 1823, To prevent fraudulent conveyanccs;” and does 
not become liable to the debts of the purty in possession, although the deed 
has not. been recorded.— Thomas and Howard, Trustees, &c. y. Davis. 113 

2. The act of 1833, which requires the officer taking a bond on the levy of an at- 
tachment, in the event of its condition being forfeited, to indorse the fact on 
the bond, is not so imperative in its requirements, as to subject the officer to a 
judgment on motion, unless he was informed that a bond was taken and lodg- 
ed in the clerk’s office; and even after such information given, he will be allow- 
ed a reasonable time to make the indorsement.—McGee v. Childers 

3. By the act of 1843, to regulate the expences of the county of Mobile, 
certificates of State witnesses are to be paid out of the fund in the treasury, a- 
rising from fines and forfeitures.—-—Cuthbert, et als. v. Lewis 

4. Tie decision of the commissioners, appointed under the 12th section of the 
actof 1343, that a claim — the county, is valid, is conclusive npon the 
count y.——Jh 

5. Theact of the Legislature, incorporating the Planters’ and Merchaats’ Bank, 
isa public statnte, and wil be noticed judicially by the courts, though not 
specially pleaded'— Crawford, et als v. Pl.and Merchants Bank of Mobile 289 

6. The act of 13:h February, 1843, for the settlement of the affairs of the Plan- 
ters’ and Merchants’ Bank continaes the charter of the Bank in existence, 
for the purpose of maintaining suits whether commenced before or after the 
charter was declared jurfeited....Ib oalaivee. Sa 

7. Under the statute authorising diseoverics in snits at law, it is with the party 
exhibiting the interrogafories to cleet whether he will have the adverse party 
attached and compelled to answer, or coitinue the cause, or when the de. 
fendant is required to answer, to have him defaulted for a failure to answer 
within sixty days after service. —Govdwin, use &c. v. Harrison, 438 

8 The act o” 1805, which provides that before ad: cree shall be rendered against 
a non-resident defendant, the complainant shall exccute a bond for his in- 
demnity, if he should uppear and petition fur a re-hearing, impliedly requires 
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STATUTEs—continued. 


that the bond should be made payable to al the defendants, (where there are 
several) who are non residents--Walker, ef al. ve The Bak of Mobile 452 
» The act of 1833, which authorises an officer levying an attachment, to require 
the plaintiff therein te exeente a bond for kis indemnity, should it afterwards 


appear that the property levied on dees not belong to the defendant, does not 
give to the obligee a summary remedy on the bond; and the statuies of 1807 
and 1827, in rexpeet to bonds given upon the levy of an execution, cannot, by 


consiraction, apply to the case——Munsony and McLosky v. Toulmin 474 
10. Astatute provided that where a sale has been made of a sixteentin section, 
ora part thereof, which cannot by reason of the insolveney of the purchaser, 
or other canse, be made productive, a majority of the voters of the township, 
voling in township meeting, upon due notice given, shall have power, with the 
assent of tne purchaser, to anna! or eancel the contract of sale: Held, that 
a plea alleging that a majority of the voters of the township voting in township 
meeting, upor. due notice given, did, with the assent of the purchaser, annul 
and cancel the contract of sale, because the same eonld not be made produe. 
tive, was goud, althongh it did net state the particular reason which induced 
the voters to assent toa rescission, Lewis, et al v. Br. Bank at Montgomery 496 
11. The term of the county court of Tuskaloosa county, held on the 2d Monday 
of December, 1843, was authorised by the act of the 13.h February, 1843... 
Ex parte Bauk of the State of Alahama 
12. The judg: of the county court of Tuskaloo-a county, ander the act of the 
13th Feb. 1843, is authorised to tax a fee of two dollars on bank suits, althongh 
no jury trial is had.-.Jh...... eth aids Raetkestendeineaeeteeie Sitctlassrimiiiaamesadeue 498 
43. Althongh the act of 1837 enacts that The trostees of cach school district, 
and where the township supports but one school, the commissitners shall have 
power to employ a teacher, &c.” yet a person employed by the commissioners 
need nol allege or prove that there is bat one school supported by the township; 
if the fact be otherwise, and itcan avail the commissioners, they must show 
it....Commissiouers of section sizleen, &c. v. Criswell-..-.eccsesceseseees --065 


See Appeals and Certiorari, 7. 

See Attachment, 10, 11. 

See Bank, 7. 

See Contract, 1. 

See Court, Commissioners of Roads and Revenue, 2. 
See County Tax, 2. 

See Criminal Cases, and Proceedings in, 3, 14, 15, 16. 
See Deposition, 4, 5. 

See Error, Writ of, 21. 

See Evidence, 43, 52. 

See Execution, Writ of. 15. 

See Executors and Administrators, 9, 10. 

See Garnishment and Garnishee, 1I. 

See Indictment, 1, 2, 7. 

See Land Titles, 1. 
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STATUTES—continued. 


See Landlord and Tenant, 3, 4. 
See Partners and Partnership, 7. 
See Pleadings, 44. 

See Recognizance, 2. 

See Retailers, 1. 

See Section Sixteen, 1, 2, 3, 4. 
See Usury, 1. 


STOCK, SUBSCRIPTION FOR, &C. 


1, The opinion of one of the commissioners appointed by an act of incorporation 
to receive subscriptiens for stock, that a subscriber might forfeit his steck by 
‘failing to pay an assessment thereon, can have n> influence upon the liability 
of the latter; and in an action brought for the recovery of an assessment is irs 
relevant testimony. .Hall vy. The Selma and Tennessee Railrcad Company. 74l 

2. In anaction against a stockholder for his subscription, he cannot object that 
the directors of the company had released other stockholders; if the release was 
under a power it would be valid, if otherwise merely void...Jb 

3. Where the charter of a company appoints com.nissioners and directs books of 
subscription to be opened at certain places, but also directs that upon default of 
payment of stockholders, their stock shall be sold, and books opened to supply 
the deficiency; a subs«riber under this la:ter provision cannot object to pay for his 
stock, because he subsbribeJ for the same at a place where the books were not 
required to be originally opened...Zb.............ccccccescccersecrccsccsecccsescccccsces 7 

4, Where an act of incorporation requires five per cent. upon stock to be paid at the 
time of subscription, if the subscriber does not then pay it, but a judgment is af- 
terwards rendered against him therefor, which he satisfies, lic cannot object to a 
suit brought for other assessments, that he did not pay the five per cent in cash 


~ 


when he subscribed. — JO. .............0c0400 Lied baihaeeAied guidiiccced sain minliceit bhanecia 


SUMMARY PROCEEDINGS. 


1. Where there are several plaintiffs, whose judgments are of the same date, and 
whose executions came tv the sheriff’s hands at the same time, the right to 
suggest to the court that the sheriff could have made the monev by due dili- 
gence, (Aik. Dig. 175, § 73,] is given to each, and neither can be affected in his 
right to recover of the sheriff, by the action of any other, or by his failure to 
act. Therefore, when several plaintiffs, having judgments and executions of 
equal dignity, severally suggested at the sainc term of the court, that the she- 
riffcould have made the money on the execution, by due diligence, the sheriff 
cannot reduce the amount of the recovery, in either of the cases, by proving 
that judgments had been rendered against him on the other suggestions, soffi- 
cient to absorb the value of all the defendant’s property subject to sale by exe- 
cution....Fury, ef al. v. Hathaway.-....se-seecseeeeeseee ccssseseesceceseceeeeeeeel OL 

2. In a proceeding before the judge of the county court, by a surety of a sheriff, to 
compel him to execute a “ new bond,” every fact must appear upon the record 
which is necessary to give the court jurisdiction—Caskey v. The Siate. 193 
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SUMMARY PROCEEDINGS—continued. 


2. It is therefore necessary that the name of the surety, requiring another bond to 
be executed, should be stated in the citation—that a particular day should be 
set for the execution of such ‘‘ new bond”—and that the judgment of the coun- 
ty court, vacating the office of the sheriff, should state that the sheriff neglect- 
edor refused to give such new bond with good and sufficient surety.--1b. 193 

3. In a summary proceeding against a constable and his sureties, for failing to 
pay over money collected by virtue of an execution, the question to be tried is 
not merely whether money was collected, but is also, whetker it was collected 
by virtue of the particular execution, which the plaintiff describes in his notice ; 
consequently a misdescription of the execution is a fatal defect, and when it is 
doubtful, whether money was collected on the execution described, or another, 
the jury must decide upon which it was collected...Johnsonet al.v. Gray. 276 


4, A sheriff who takes insufficient security upon a forth-coming bond, cannot be 
proceeded against by motion, but the party aggrieved thereby must seek re- 


dress by action at common law.—Gary v. McCown 

6. Theact of 1833, which authorises an officer levying an attachment, to require 
the plaintiff therein to execute a bond for his indemnity, shuuld it afterwards 
appear that the property levied on does not belong to the defendant, does not 
give to the obligee asummary remedy on the bond; and the statutes of 1807 
and 1827, in respect to bonds given upon the levy of an execution, cannut, by 
construction, apply to the case...Mansony and McLosky v. Toulmin. 474 

6. A notice against a defaulting sheriff or constable, is sufficient, if it specifies the 
term at which the motion is made...Welch, et als. v. Fourier....+.++.++++:++++.516 


See Bank, 4, 7, 8. 

See Judgment, 11. 

See Pleadings, 58, 59, 61. 

See Sheriff and Sureties, 5, 6, 7, 8,9, 10. 
See Statutes, 2. 

See Sureties, 2. 

See Variance, 4, 5, 6. 


SUNDAY. 

1, When the term of a circuit court is limited to one week, it expires on Saturday 
night at 12 o’clock, asno judicial action can be had on Sunday, and a verdict 
rendered after that hour, is irregular, and will not sustain a conviction.— 


Es MOS IID ncn ncinnivdaacsdcacsciindcascicssskacaghcad aber anaenna 200 


SURETIES. 

i, L., K. and B. areco-suretics fora defendant in a detinue bond, conditioned to 
deliver a slave in the event of a recovery: pending the suit, L. desires K., in 
whose possession the slave has remained, to deliver the same to the sheriff in 
discharge of the bond. K. refuses, and afterwards delivers the slave to the 
defendant in the detinue suit, by whom it is run off, and thereby the sureties 
have to answer on the bond. The slave is afterwards regained, through 
the exertionsof L.and B., and sold. The proceeds, when divided between L., 
K. and B., fall short of the sum paid by them. If the slave had not been eloign- 


125 
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SURETIES—continued. 
ed, it would have sold for a greater price: Held, that these circumstances did 
not warrant an action of assumpsit, by L. against K., and that the evidence 
was properly excluded in that form of action.—Long v. Kent. ...............+++ 100 
. When an issue is made, upon the notice issued in a summary proceeding, by 
one surety against the executor of his co-surety, and a verdict is found by the 
jury, this is a sufficient action by the defendant and the court, to make the no- 
tice a part of the record, and if itsallegations are sufficient to sustain the sum- 
mary jurisdiction, it is unnecessary for the same averments to be repeated in the 
judgment entry.— May, ex’r, v. Lang. ........ceceeseceeceecesreeeeeeseeeeeeeeees . 107 


3. The bank is not affected by a conditional execution of a note by a surety, 
of which it has no knowledge. --Findley v. The State Bank 

4. A sheriff who takes insufficient security upon a forth-coming bond, cannot be 
proceeded aguinst by motion, but the party aggrieved thereby must seek re- 
dress, by action at common law.---Gary v. McCown 

5 A surety tua writ of error bond is not discharged from his liability on the 
bond because the principal in the judgment, after its aftirmunce in the appel- 
late court, without the privity or consent of the surety, obtains an injunction 
out of chancery, to the collection of the judgment.—-Hodges v Gewen, &c. 478 

6. When sureties unite with their principal in a plea to the merits, it isan ad- 
mission of the fact of suretyship... Welch, etals. v. Fourier, ....+.-..++0.00+0+ 516 

7. Where a factor sells goods, and appropriates the proceeds to his account 


against the principal without objection by the latter, the surety of the princi- 
pal for the payment of a demand of equal dignity to the factor, when sued by 
the latter, cannot object that the appropriation was not so made as first to re- 
lieve him from liability.---Martin v. Pope & Son. -.........000...ceeccecesseseeees 533 

8. A factor credited his principal with the proceeds of goods sold, afterwards paid 
him a part thereof, then sold for him other goods to a much greater amount: Held, 
thata surety ofthe principal, in an action by the factor, could not claim a deduc- 
tion from his liability for the sum credited and afterwards paid over.---Jb. 533 

9. An indulgence gratuitously granted by a creditor to the principal debtor, 
will not operate a discharge of the surety.-.-Martin v. Pope & Son 

10. A direction by the plaintiff to the sheriff to stay proceedings upon an execu- 
tion against the principal debtor, without consideration, does not release the 
surety from the payment of the debt....Sawyer v. Bradford, assignee 

11. When one co-surety has been compelled by suit to pay the joint engagement, 
it is not competent for a co-surety, when sued for contribution, to show that 
the note, as between the principal debtor and the payee, was without conside. 
ration.---Cave, use of Wallace, v. Burnt. .........-.ccccceerceceaccececssececseeces 780 

12. A surety, after paying the amount of the execation issued against the princie 
pal and other suretics, as well as himself, is not entitled to have the execution 
kept alive for his own benefit, either against the principal or co-sureties.-.- 
Morrison, Givhan, et al. v. Marvin. .........0ccecersessersereseserssseccsssescsseee 19T 

See Chancery, 29. 

See Contract, 4. 


Sce Indorser and Indorsee, 2, 3. 
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SURETIES —continued. 
See Indorsement, 3. 
See Law Merchant, 2. 


TENDER. 

1. When bank notes are offered in payment, and no objection is made on that ac. 
count, it is a good tender; and this although the bank_isin a suspended state; 
for by the conduct of the party, hls adversary is lulled into security, when if 
objection had been made for that reason, specie would have been demanded.— 
MUDIOUEY . FURRI oasis iiics cseselit stactincetteise «ib uicdames hasmsieselpvaseihad oe 


TROVER. 


1. Boards, rails and bricks, cut and made from the soil of land belonging to the 
U.S., and appropriated by the maker, do not pass to one who subsequently pur- 
chases the land from the U. S., although the severed chattels are remaining on 
it;and the maker may maintain trover for their conversion ‘by the person who 
thus becomes the owner of the land, he showing no connexion betwcen himself 
and the United States with respect to the severed chattels Carpenter, ‘et_al. 


TRUST AND TRUSTEE, 

1, Where a bill single, not rendered negotiable by endorsement, is entrusted by 
the payec to an agent to collect, and he sells it for a fair and valuable consi- 
deration, to a third person, and he to another, who sues in the name of the 
payee, to his use, and obtains judgment, a court of equity will consider hima 


trustee for the payee, and compel him to account for the proceeds—May, et al. 
Ws MOTD. ssis cicausn., ciercusicmsses cece qesiveaeanngn baputdnanadals chen Gadbeusenames same acces sa 


2. Under the act of 1829, the circuit court may appoint a trustee, upon the death 
of the trustee appointed in the deed.—-The State Bank y. Smith. ........00+ 75 
3. Where a deed conveys to trusees, for the use of a daughter, an undivided moi- 
ety of real and personal estate, of great value, the grantor and trustees cannot as- 
sent tua division of it, through the medium of arbitrators, so as to prevent the 
creditors of the former, from selling, under execution, his moiety of any part of 
the property. Butit is competent for a court of chancery to causea division to 
be made, or to arrest the action of the execution, until the rights of the cestui que 
trust are equitably adjusted.— T..omas and Howard, trustees, &-c. v. Davis. 113 


4. Where land is purchased by A. with the money of B., a trust results, by ope- 
ration of law, in favor of B., although the title be taken by A. in his own 
name. But where a guardian was indebted to his ward, and purchased land 
which he declared was for the ward, paid for it with his own money, and put 
the ward in possession, but tock the title in his own name: Held, that there 
was no resulting trust to the ward, and that in the absence of proof of an agree. 
ment that the land was to be received in payment of the debt, the ward had 
no title to it... Taliaferro v. Tie heirs of Taliaferro. .......0..ceecceeeeeee 404 


5. C. delivered certain slaves to S., his creditor, the latter stipulating that when the 
wife of C. would pay him the debt intended to be secured by a pledge of the slaves, 
that he would settle them upon trustees to her separate use: the wife offered ta 
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TRUST AND TRUSTEE—continued. 
pay the amount due to S., and demanded the slaves in obedience to his agree. 
ment; which he refused: Held, that the contract of S. made him a trustee sub 
modo for the wife, and that the tender of his demand entitled her Jo go into equity 
to enforce the execution of the trust.—Sledge’s adm’rs, et al. vy. Clopton. 589 

6. Where one person receives a conveyance of property, upon a verbal stipulation 
that he will dispose of it absolutely or conditionally for the benefit of another, he 
will be compelled to perform his engagement.—Jb 

7. If one person receives property from another, under an agreement to settle it 
on trustees for the benefit of the wife of the latter, a court of equity should 
not refuse to coerce an execution of the trust, because the details of the set- 
tlement cannot be ascertained by the most stringent proof.—Jb 

See Fraud and Fraudulent Conveyances, 6. 


See Garnishment and Garnishee, 13. 


usuRy. 

1. The act of 1819, makes the ‘borrower or party” to a usurious contract, a com. 
petent witness to prove the usury; but this statute cannot be so construed as toau. 
thorize the indorser or surety of the “borrower or party,” when sucd, to bea wit- 
ness to prove the fact, soas to defeat a recovery against him..--Paul y. Meek. 753 

2. “The borrower or party”? being competent to prove the transaction illegal 
for usury, the particular facts to which he may testify, cannot be defined 
with precision, but must depend, to a great extent, upon the case itsclf.---Ib. 753 


VARIANCE. 


1. In asummary proceeding against a constable and his sureties, for failing to pay 


over money collected by virtue of an execution, the question to be tried is not 
merely whether money was collected, but is also, whether it was collected by 
virtue of the particular execution, which the plaintiff describes in his notice; con- 
sequently a misdescription of the execution is a fatal defect, and when it is 
doubtful, whether money was collected on the execution described, or an- 
other, the jury must decide upon which it was collected.—Johnson, et al. v. 
III Ses ciecccecepetipeccssamaeiinasivoncsas sseainiedidasaplinieiabeoaeenimesiesitibeiatieninasianiball 7 
. Where a suit is commenced by attachment, the attachment is the initiatory 
process in the cause, and the defendant cannot, by demurring, bring its defects 
to the view of the court, or avail himself of a variance between it and the de- 
claration; consequently a revising court will not look behind the declaration to 
ascertain whether the suit is brought for a less sum than the primary court could 
take jurisdiction of, unless the question was there regularly presented.— Roberts 
v. Burke .........++ saictbansepanndiitaein wri aebinendediins cans imadieemiie ena eee al 348 
3. When the plaintiff does not undertake to set out the libel in haec verba, or 
according to its tenor, the omissicn or alteration of a letter, which does not 
alter the meaning, will not be a variance.— Weir v. Hoss and Wife. .......881 
4. Where anotice of a motion for judgmentin favor of a Bank states the time 
when the note was discounted, so as to show that it was before it bears date, 
this statement, as it is unnccessary, may be treated as surplusage.----Griffin 


The Bank of the State of Alabama, .....++..++0:+.sseeceseeeeeseeeeees nega .--+- 908 
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VARIANCE—continued. 


5. A notice at the suit of a Bank need not be dated, unless the date is made ma. 
terial by a reference to it, as indicating the time when the motion will be 
made, &c.; and although the indorsement of its receipt by the sheriff shows 
that the notice was placed in his hands before the maturity of the debt, yet if 
it is not served until after the debt is due, no objection canbe made to this 
GGT fen Cae RON By. 5 csctsnninctecsissccccscsivecsinsicerccscoamieen Pagecooes 908 

6. The plea of non assumpsit to a notice of a motion for judgment at thesnit of 
the Bank, throws upon the plaintiff the onus of proving the material facts 
stated in the notice ; and if the note sought to be recovered is misdescribed as 
to the time of its maturity, the variance will be fatal to the motion.--- £6, 908 


VENDOR AND VENDEE. 

1. Quere? Will a purchaeer at a sheriff’s sale be affected by a variance be- 
tween the venditioni exponas, and the order under which it issued, if the 
writ is not void.—Allen vy. Best 

2. Neither fraud or failure of consideration can be given in evidence to defeat 
the recovery at law of a note given for the price of land, when a deed con- 
taining covenants of warranty running with the land, has been accepted by 
the purchaser, his relief is in a court of equity.—Starke, et al. v. Hill 785 

3. The cancellation ofa deed to land will not revest the title in the grantor, but if the 
vendce delivers up his unregistered deed to be cancelled, he places it in the 
power of the latter either to sell or incumber the land; and a bona fide purchaser 
or incumbrancer without notice, would have the paramount interest, and this, al- 


though he did not acquire it directly from the vendor, but from one to whom the 

vendee delivered the deed under a parol contract fora sale,that he might exchange 

it with the vendor for a deed made directly to himself...Mallory v. Stodder. 801 
See Ejectment, and Trespass to try Title, 2. 


See Lien, 4. 


VERDICT. 

1. If there is a general verdict that the defennant is guilty of an unlawful de- 
tainer, and the judgment is “according to the verdict,” both will be referred 
to the complaint, which, if sufficient in the description of the lands, and of 
the offence, will sustain the judgment.---Powers v. David. ...........sseseeeeseees 9 

2. A finding by the jury for the plaintiff, on an issue to the merits, includes all 
the facts necessary to the ascertainment of the defendant’s liability, unlessa 
statute requires the facts to be specially found.., Welch, et als. v. Fourier. 516 


See Jury, 1. 


WILL, AND PRORATE OF. 

1, Where certain persons describing themselves as sisters and brothers of the de- 
ceased, bring errorto reverse an ex parte order, admitting the supposed will of 
the decedent, to probate, it cannot be intended (in the absence of any affirma- 
tion in the record,) that they are the nearest of kin in interest, and the writ of 
error will be dismissed..-. The heirs and distributees of Hilll v. Hill’s Ez’rs 166 

2. Semble : It is competent for the judge of the county court to set aside the pro- 
bate of a will, which he had previously allowed without proof, or upon insuffici- 
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WILL, AND PROBATE oF—continued. 


ent proof, and without notice to the widow and next of kin, as directed by 
statute.--- Jb 
3. A testator made his will inthese terms: ‘* That all my property, both real and 
personal, of which I am now possessed, or may hereafter accrue, be retained 
and continued together, till my youngest child may have arrived at lawful age ; 
at which time all the above property, with its increase, from now on to the time 
of my youngest child arriving at lawful age, to be equally divided among all my 
lawful heirs.” His property consisted of lands, slaves, stock, plantation uten. 
sils, &c. He died leaving a widow and five infant children. Held, that the 
intention to be gathered from these expressions, in connexion with the circum- 
stances, is, that the family relation between the wife, children, and slaves, shall 
be continued, and that the plantation be carried on for the benefit of the family. 
The wife, under this will, takes a vested interest in one-sixth part of the estate, 
to be divided at a future period.---McLeed, et al. v. McDonnel and Wife 236 
4. The provision for she wife is inconsistent with dower and distribution of the 
same estate, consequently, without any express legislation upon the subject, she 
would, in equity, be put to her election.... 2b 236 
5, Where a testator, afier specially hequeathing slaves and other personal pro. 
perty to his daughters, declared his meaning tu be, that they should “inherit 
the above bequests, and if no Jawful heirs of their bodies, then to revert to the 
family or estate:” “Held, that the limitation was wholly indefinite, reaching 
to the remotest descendants of the first takers, and being uncortrolled by any 
thing which preceded or followed it, the daughters took an absolute estate..-. 
Darden’s Adm’r, et al. vy. Burn’s Adim’r, and another «--.+++-00++e0e0eeeeee+ +362 
6. Semble, that where personal property is given to the sole an: separate use of a 
feme covert, she may, as incident to such an interest dispose of it by will; and 
although she be entitled only to the rrofits derivable from the enjoyment of 
the property, she may, under an authority from her donor, declare who shall 
enjoy it after her death— Lewis, et al, by their next friend, v. Hudson and 
another .«..-. inant See e ee erececeree ge ec csccesees bia cha aenacteaetessereteKsimnanee 4163 
7. A testator, by his will, gave to his wife a life estate in one-third part of his 
Jand, a fifth part of his estate absolutely. He then proceeded to declare his in- 
tentivn to do equal justice to his children, and after reciting that he had pre- 
viously given to a daughter, Mrs W., certain property, in trust, whieh he esti- 
mated at one dollar, proceeded thus: “*Now it is my will that after the pay- 
ment of all my just debts, and allotting to my wife her portion, as herein be- 
fore directed, to add to the residue of my estate of every description, the said 
sum of one dollar, the value of the property conveyed in trust for the use of 
Mrs. W., and to divide the sum total after making such addition, into seven 
parts, and I do hereby direct and require my executors to distr:hute and pay 
over the residue of my estate, both real and persunal, in the following man. 
ner, to.wit; after deducting from one of said seven parts the sum of one dollar 
to pay over to said trustees the residuc.of said portion of Mrs. W,, to be held 
for her use and benefit, and that of her heirs, and to pay to my daughters C. 
W., M. A., L. C., M. H., and to my sons J. W.J.and W. B J.one-seventh 
part of the residue of my estate as aforesaid, or to their legal representatives 
respectively. Held, that the executors were invested by the will with the 
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WILL, AND PROBATE OF—-continued. 


power of selling the lands of the deccased to enable them to make distribution 
among the legatces.... Winston v Jones and Hariigth...++s...sserceeseeseeeeees +390 

8. A father, by deed, gave tothe heirs bern of his danghter'’s body, a female slave, 
providing therein that he should retain the siave in his possession during his 
life, and at his decease that she should be * in full possession of the heirs 
born” of his daughter: Held, that this was a testamentary paper and might 
be proved as such; and that all the children to which the daughter gave 
birth, might claim an equal interest in the slave and her increase, under the 
deed as an exccutory devise.—Shepherd, et al, vy. Nabors 

9. A legatce of personal property cannot maintain an action for the recovery of 
his legacy, unless the will has been regularly adinitted to probate.—Jb 631 


See Dower, 2, 3. 


WITNESS. 

1. A defaulting witness, in a civil cause, may, upon scire facias excuse himself 
for his failure tu attend in obedicnce to the subpena, by his own oath.-.-Living- 
ston v. Lucas 

2. Heirsor distributees are not competent witnesses for the executor or adminis. 
trator to estublish aclaim in favor of the estate, although they execute releases 
of all their interest in the demand in suit.— Williams’ ex’rs vy. Temple, adm’r. 656 

3. A witness cannot be excluded by : roving his confessions of an interest in the 
suit.—-Bates v. Reyland..0.. 0.0 .ssseccceceserscsccccsscscsseccerscsees cee 

4. A co-maker of a promissory note is a competent witness to prove a present. 
ment of the note to the executor of u joint maker of the note——Cawthorne v. 
Weisinger cb Sob encstecesbaseonseccscdeisonsebentees eéedeusiseeddedsbeatesesesbedantbentane 

See Evidence, 20, 26, 29, 37, 49. 

See Usury, 1. 





